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BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF DELAWARE

IN THE MATTER OF THE APPLICATION
OF DELMARVA POWER & LIGHT
COMPANY FOR AN INCREASE IN
ELECTRIC BASE RATES AND
MISCELLANEOUS TARIFF CHANGES

)
)
; PSC DOCKET NO. 13-115
)
(FILED March 22, 2013) )

POST-HEARING REPLY BRIEF OF
DELMARVA POWER & LIGHT COMPANY

Delmarva Power and Light Company (Delmarva or the Company) submits this Post-
Hearing Reply Brief in response to the briefs submitted by the Staff of the Public Service

Commission (“Staff”) and the Delaware Division of the Public Advocate (“DPA™).!

SUMMARY OF ARGUMENT

In this Reply Brief, Delmarva responds to the extensive briefs submitted by Staff and
DPA. Delmarva will not belabor the Hearing Examiner and the Commission with another tome

in reply, nor will Delmarva respond in kind to the commentary and rhetoric prevalent throughout

! Staff’s Post-Hearing Brief will be cited as “Staff AB at _” and DPA’s Post-Hearing Brief will be cited as “DPA
ABat ”




the briefs of Staff and DPA disparaging the Company and its witnesses. > Instead, the Company
will address what it views as the incorrect application of several themes by Staff and DPA, as
well as some of the more significant assertions made in their briefs.?

ARGUMENT

I DELMARVA’S PROPOSED RATES REFLECT THE COST OF PROVIDING
SERVICE DURING THE RATE EFFECTIVE PERIOD AND THE PROPOSED
POST-TEST PERIOD _ADJUSTMENTS ARE__PROPER UNDER THE
COMMISSION’S RULES AND PRECEDENT.,

A. The Fact That Delmarva May Need To File Rate Cases As Often As Annually,
Depending On The Outcome Of Multiple Issues, Does Not Mean That Delmarva
Should Be Denied Recovery Of Post-Test Year Adjustments That Are Provided
For By Both Established Commission Precedent And The Minimum Filing
Requirements

Staff and DPA both assert that the potential for more frequent rates cases by the

Company negates the need for post-test period adjustments or inclusion of certain deferred costs

% Staffs brief contains acrimony, sarcasm and derisive language. By way of limited example:

“Apparently $65 million dollars in additional rates approved by this Commission over the last two and a
half years is not enough for this utility — it seeks more revenue from its weary ratepayers.” (Staff Brief at

page 1)
“Delmarva makes a mockery of the test year” (Staff Brief at Page 1)

“This rate case is not prompted by the company’s actual needs as much by its greed.”
(Staff Brief at Page 2)

“the Company’s avarice needs to be curbed,” (Staff Brief at Page 4)
“Mr. Maxwell is [not] the oracle of what is the appropriate . . . (‘SAIDI").” (Staff Brief at Page 12)

The Delaware Courts have held that this type of acrimonious language is inappropriate in written advocacy. 395
Assocs., LLC v. New Castle Cnty., 2005 WL 3194566 , at * 4 (Del. Super., Nov. 28, 2005) (attached as Att. 1)
(“this Court will not ‘[condone] ... accept or permit the use of profanity, derisive gibes, or sarcasm with respect to
any communication related to any matter, proceeding, writing, meeting, etc.” involved in pending cases.”) (citing
Crowhorn v. Nationwide Mut. Ins. Co., 2002 WL 1274052, at *5 (Del. Super. May 6, 2002)). See, In re Abbott,
925 A.2d 482, 485 (Del. 2007) (“Use of such language does nothing to assist the Court in deciding the merits of a
motion, wastes judicial resources by requiring the Court to wade through the superfluous verbiage to decipher the
substance of the [written submission], does not serve the client's interests well, and generally debases the judicial
system and the profession.”). Delmarva is confident that the Hearing Examiner will not allow this unnecessary
style of written advocacy to color his perception of the important facts and legal issues in this case.

? The fact that, in order to avoid burdening the Hearing Examiner with another extensive document, Delmarva has
chosen not to reply to each and every argument raised in the extensive briefs of Staff and DPA does not constitute
agreement with such arguments,




in rates. Such arguments are incorrect and will lead to rates that do not reflect the cost of
proﬁriding service during the rate effective period.

First, this argument is advocating strict test period construction based upon an event (i.e.,
a potential rate filing in 2014) that may, or may not, happen. By expressly rejecting strict test
period construction in PSC Docket No. 09-414, the Commission recognized that the inclusion of
known and measurable post-test period costs in rate base may make “the test period more
reflective of the period during which the rates approved in this case will be in effect.”® The
Commission recognized that “[oJur MFRs® expressly authorize utilities to propose, and our
practice for many years has been to consider, post-test period adjustments to recognize known
and measurcable changes in rate base, expenses and revenues.”® That is, “the utility can also
suggest that its test period rate base, expense or revenue level be adjusted based on an event that
is reasonably likely to occur, although outside the selected test period.”’ This is so that the test
period levels will be “representative of what can be expected in the rate effective period.”®

In this proceeding, particular focus is made on the Company’s inclusion of a post-test
period adjustment for one-year of reliability plant closings (“Adjustment Nos. 26 (a) and (b)™).
The Company agrees that the combined period for both Adjustment Nos. 26 (a) and (b) is longer
than previous post-test period adjustments for reliability plant closings approved by the
Commission in PSC Docket Nos. 05-304 and 09-414 by several months. Yet, the adjustment is
no less valid due to the time period. The Adjustment No. 26 (a) costs are expressly “known and

measurable” because those costs have been incurred for reliability infrastructure investments that

* PSC Order No. 8011 1 60. This Commission is not alone in allowing post-test period adjustments. As described
by Staff Witness Peterson at the evidentiary hearing: “Based on the research that I've done on Commission
practices with regard to test years, about half of them rely on forecast test years and half of them rely on historic test
years with adjustments for known changes.” Tr. at 499:9-13 (Peterson Cross).

* “MFR” stands for “Minimum Filing Requirements.”

51d.948.

" 1d. 949.

S 1.




are completed, are in service and are used and useful. The costs in Adjustment 26 (a) are for
capital investments that are completed and are providing actual service to customers as of the
filing of Delmarva’s rebuttal testimony in this case. Pursuant to Commission precedent from
Docket Nos. 05-304 and 09-414, Delmarva is permitted to recovery of and on the investments
contained in Adjustment No. 26(a).”

Adjustment No. 26 (b) represents post test period adjustments for reliability capital
investments that, as of the filing of Delmarva’s rebuttal testimony, were not yet completed, but
were forecasted to be used and useful by December 2013 — well within the rate effective
period.'® For the reasons detailed in Delmarva’s Opening Brief, Delmarva asks the Commission
to allow recovery of the Adjustment 26 (b) investments because they are reasonably “known and
measurable.” Adjustment No, 26 (b) is for reliability closings during the rate effective period.
Thus, this adjustment and its time period is highly representative of the rate base for the rate
effective period.

Staff and DPA also opposed the Company’s recovery of certain deferred costs in this
proceeding relating to the Dynamic Pricing and Direct Load Control programs, notwithstanding
that a portion of the costs for these programs are known and measurable. In fact, these are not
even all of the post-test period costs related to these programs and Delmarva’s customers have
received benefits from the programs. Continuing to defer the recovery of such costs, which will
only result in a larger accrual of return, is not beneficial to customers, and the proposed
adjustments will make the rates from this proceeding reflective of the rate effective period.

The Company established through the cv_idence in this case that it has made investments

in its system, and those investments have improved the reliability that customers experience.

? See PSC Order No. 6390 % 39; PSC Order No. 8011 9 60.
' The rate effective period in this case began on October 22, 2013 (when the Commission permitted Delmarva to
put rates into effect subject to refund) and will end on October 21, 2014,




Based on the evidence and the applicable precedent, as well as the limited extensions to prior

precedent, the Company’s request should be granted.
B. Staff’s Assertion That Delmarva Should Be Denied Any Post-Test Year
Reliability Capital Adjustments Because The Adjustment 26 (a) and (b)

Reliability Investments Are Allegedly Being Reviewed As Part Of An Ongoing
Investigation Is Erroneous

Throughout its Brief, Staff asserts that Delmarva may not be awarded any post-test year
adjustments (Adjustments 26 a and 26 b) because the Commission has opened Docket 13-152, known
as the “Investigation into [Delmarva’s] Planned Distribution Infrastructure Investment for the
Next Five Years” (“Docket 13-152" or the “Reliability Investigation”).!' In support of that
argument, Staff claims that Delmarva’s request to recover for post-test year reliability
adjustments “is the very subject that Docket 13-152 was opened to review.”'? Staff’s argument
is factually incorrect and secks to violate Delmarva’s specifically enumerated right to due
process under Delaware’s Administrative Procedures Act.'

As described above, Commission precedent firmly establishes a utility’s ability to recover
for post-test year adjustments in rate cases.’* The Commission has also made it clear that “the
MFRs!? expressly authorize utilities to propose, and our practice for many years has been to
consider, post-test period adjustments to recognize known and measureable changes in rate base,
expenses and revenues.”'® Accordingly, it is settled that a request for post-test period
adjustments is a proper subject of a base rate proceeding. It was, therefore, entirely appropriate

for Delmarva to seek post-test period reliability capital adjustments in this docket when it filed

! Staff Brief at pages 20-21. See id. at 9, 19, 52.

2 Staff Brief at page 20.

12 29 Del.C. § 10124.

4 PSC Order No. 8011 1 60. See also, In re Delmarva Power & Light Co., 1992 WL 465021, Docket No. 91-20,
Order No. 3389 9 50 (P.S.C., March 31, 1992) and Application of Delmarva Power & Light Co., 337 A.2d 517, 518.
(Del. Super 1975).

5 “MFR” is an acronym for “Minimum Filing Requirements.”

'S PSC Order No. 8011 1 48.




this base rate case in March 2013.

Staff filed its petition to open Docket 13-152 on April 16, 2013, nearly a month after
Delmarva filed this base rate proceeding, and the Commission opened the docket on May 7,
2013."7 Staff retained a consultant to investigate Delmarva’s future reliability capital investment
plans. No schedule exists for the Docket 13-152 investigation and Delmarva has been provided
with no indication as to when it can expect a report from Staff’s consultant in fhe matter.
Because it is an “investigation,” Docket 13-152 provides no opportunity for Delmarva to conduct
discovery and provides no opportunity for Delrharva to put on evidence in a hearing or cross
examine witnesses against it.

The clear language of the Delaware Administrative Procedures Act (the “APA”) prohibits
Staff from seeking to use a Commission investigation to prevent Delmarva from recovering
post—test year adjustments in this rate making proceeding. The APA specifically provides that
“when the matters at issue involve price fixing, rate making or similar matters of general public
iﬁterest . . . the agency shall conduct a formal, public evidentiary hearing . . . 718 By arguing
that Delmarva’s post-test period reliability capital adjustments (Adjustments 26 a and 26 b)
cannot be recovered in this rate case because Delmarva’s right to recover for those investments
“is the very subject that Docket 13-152 was opened to review,”’” Staff seeks to violate
Delmarva’s rights under the APA.* Investigations do not entail the same procedures required

under the Delaware APA, and accordingly, the post-test year reliability adjustments must be

7 Commission Order No. 8363 opening Docket No. 13-152.5.

829 Del. C. § 10124 (emphasis added). See Carousel Studio v. Unemployment Ins. Appeal Bd., 1990 WL 91108,
at *1 (Del. Super. June 26, 1990) (“Due process as it relates to the requisite characteristics of the proceedings entails
providing the parties to the proceeding with the opportunity to be heard, by presenting testimony or otherwise, and
the right of controverting, by proof, every material fact which bears on the question of right in the matter involved in
an orderly proceeding appropriate to the nature of the hearing and adapted to meet its ends.”) (attached to this Brief
as “Att. 2.

' Staff Brief at page 20.

% 29 Del. C. § 10124. Carousel Studio, 1990 WL 91108, at *1.




considered as part of this rate proceeding. To do otherwise would be to reassign a matter that
involves rate making out of a “formal, public evidentiary hearing,” an action plainly untenable
under the APA. Y

Moreover, Staff’s erroneous assertion that Delmarva’s post-test period reliability capital
adjustments (Adjustments 26 a and 26 b) cannot be recovered in this rate case because
Delmarva’s right to recover for those investments “is the very subject that Docket 13-152 was

22 is both factually incorrect and contradictory to the reasons Staff provided to

opened to review,
the Commission as to why it was necessary to open the Reliability Investigation docket. During
argument on Staff’s Petition to open Docket 13-152, counsel for Staff told the Commission that
the Reliability Investigation is needed to review future investments, through 2017, that cannot be
reviewed in the current basc rate case.” Moreover, the Commission made clear that it relied on

the representation from Staff’s counsel that the purpose of the 13-152 Reliability Investigation is

to investigate future reliability capital spending that cannot be reviewed in this base rate case.2*

2129 Del. C. § 10124.
2 Staff Brief at page 20,
# Staff's counsel told the Commission:

“the reason why this will not work in this rate case is because first, as you know, . . . rate cases are
pretty much accounting cases, green eye shape, how much investment, what's the return, what
kind of revenues do we have and what's the deficiencies that the company should be entitled to
collect....” (excerpts from transcript from April 23, 2013 oral argument in 13-152, Page 7,1In 11-
17, attached hereto as Aitt. 3)(emphasis added))
ko k

“This [Reliability Investigation] is not accounting. This is something that's a lot bigger, and it's
going to require a lot of effort. It cannot be done in a single [rate] case. And it clearly stretches
out untit 2017.” (/4. at page 13, In 14-17) (emphasis added).

% Chair Winslow stated as follows:

“the argument made by Mr. Geddes [is] that there are issues in this particular request by Staff that
are beyond the scope of the rate base case....” (/d. at page 37, In 5-10). “[Tlhe Staff wants to
know about the future. There are a lot of the discussions, obviously, some of the discussions are
about the future. But that is what they are really looking at.”” (Jd. at page 38, In 10-13). [I]¢
appears to me from my hearing of the discussion that Ms. Iorii agrees with Mr. Geddes that there
will be items outside of the relevant inquiry at the rate base case that they would, or that you could
successfully object to if it were in the rate base case..... There scems to be a different element
here.” (Jd. at page 38, In 15-22),




Accordingly, Staff’s argument not only seeks to violate Delaware’s APA, but in addition, it is
inconsistent with both Staff's prior representations as to the purpose of the Reliability
Investigation and the Commission’s acceptance of those reasons as argued by Staff,

IL. RELIABILITY

A, Staff Argues For Various Incorrect Burdens Of Proof And Mischaracterizes
Delmarva’s Position Regarding The Correct Burden Of Proof

At pages 11-12 of its brief, Staff argues that the standard for recovery of and on
investments by a utility in Delaware is not governed by the Delaware Supreme Court’s opinion
in Delmarva Power & Light Company v. Pub. Serv. Comm'n.> Staff's argument is incorrect.
The Delaware Supreme Court has clearly established that a utility is entitled to recovery of and
on its investments “in the absence of a finding of waste, inefficiency or bad faith.”*® However,
citing Chesapeake Utilities v. Pub. Serv. Comm’n, Staff asserts that the standard is “used and
useful.””” Staff is, again, incorrect. The Chesapeake decision upon which Staff relies does not
address whether an investment is recoverable or what the standard of proof for recovery by a
utility is. Rather, that case specifically addresses the narrow issue of whether the utility is
entitled to carrying costs on an otherwise recoverable cost. Specifically, the Chesapeake
Utilities Court considered whether an unamortized balance of environmental remediation costs
(that the Commission had already determined was recoverable by the wutility) should be
recovered in rate base as “utility plant,” (subject to recovery of carrying costs) or whether it

should be recovered through a rider (without carrying costs).?®

> Delmarva Power & Light Co. v. Pub. Serv. Comm n., 508 A.2d 849, 859 (Del. 1986).

* Jd at 859,

*’ See Staff brief at page 12 (citing Chesapeake Utilities Corp. v. Del. Pub. Serv. Comm 'n, 705 A.2d 1059, 1071
{Del. Super., 1977)).

¥ The Chesapeake Court described the issue as follows:

“Must the Delaware Public Service Commission allow a public natural gas utility




In the Chesapeake case, a natural gas utility appealed the Commission’s determination
that, although the unamortized balance of an environmental remediation cost is recoverable, that
balance was not “used and useful” utility plant and, therefore, the utility was not entitled to
carrying costs. The Commission had ruled that under 26 Del. C. §102 (3), remediation costs
were not utility plant “because the land to which the remediation costs related was no longer
“used and useful” in the provision of utility services to Chesapeake’s customers.”? On appeal,
the Superior Court affirmed the Commission’s determination that the unamortized balance of
environmental remediation costs was not used and useful and therefore, did not constitute utility
plant™® As such, the Court upheld the Commission’s determination that the non “used and
uscful” investment was recoverable, but that the utility was not entitled to carrying costs on the

balance.!

The Chesapeake decision does not alter the well-established standard that a “finding
of waste, inefficiency or bad faith” by the Commission is required to deny a utility recovery.>?
The Chesapeake decision held only that the unamortized balance of remediation costs is not
“utility plant” because it does not constitute used and useful property and, therefore, although the
utility is entitled to recovery, it is not entitled to carrying costs.*

What the Chesapeake case does clearly establish, however, is that Delmarva’s reliability
plant investments are “used and useful” utility plant. As the Chesapeake Court stated:
[A] review of the Public Utilities Act and general authoritics
indicates that “utility plant” is the physical objects and structures

comprising a utility’s operations and which it uses to provide
service to its customers. A utility’s “plant” is, essentially, the

company to recover, as a consequence of complying with federally-mandated
environmental remediation, the entire cost of compliance, specifically including the
carrying costs on the unamortized balance of the remediation expenditure recovery? This
is the underlying question in issue on this appeal...” Chesapeake, 705 A.2d at 1061,

* 1d. a1 1070.

1.

U

> Delmarva Power, 508 A.2d at 859.

33 Chesapeake, 705 A.2d at 1070.




tangible property it devotes to the public service,**

The evidence of record in this docket firmly establishes that Delmarva’s reliability infrastructure
investments are used and useful. In fact, Staff Witness Vavro specifically acknowledges that
Delmarva’s reliability plant investments have resulted in noticeably improved reliability for its
customers:

“there has been a noticeable improvement in SAIDI performance

since the REP reliability-related initiatives began. To be clear, we

are not challenging the Company’s selection of projects in its REP,

or questioning whether those projects might have a positive
effect.”

Accordingly, pursuant to Staff’s own testimony, established Delaware law and the clear facts of
record in this case, Delmarva’s reliability investments are “used and useful” utility plant.
Delmarva is entitled to recovery of and on its reliability plant investments “in the absence of a
finding of waste, inefficiency or bad faith,”*

At page 15 of its brief, Staff argues for yet another incorrect standard of proof. Staff
asserts that to meet its burden of proof, Delmarva must establish “that it could not provide safe,
adequate and proper service to its customers without these dramatically escalating capital
expenditures.”’ Staff offers no citation to authority for this proposed standard. Again, the law
is well-established: Delmarva must bear its burden of proving that its decisions regarding its
reliability investments were the result of the exercise of “professional judgment.™® As addressed

above, Delmarva must also establish that the reliability infrastructure investments constitute used

34 Id

%% Delmarva’s Opening Brief Ex 12, Vavro Direct atp 13, In4 — 7.

¥ Delmarva Power, 508 A.2d at 859.

%7 Staff argues as follows: “the Company has failed to meet its burden of proof that it could not provide safe,
adequate and proper service to its customers without these dramatically escalating capital expenditures.” Staff's
Brief at page 15

*¥ Docket 50 - 26 Del. Admin. C. § 3007 § 1.3
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and useful utility plant.39 Once Delmarva meets its burden, it is entitled to recovery “in the
absence of a finding of waste, inefficiency or bad faith.”*

B. Delmarva Has -Not Misconstrued The Docket 50 Standards And Does Not Seck
To Avoid The Commission’s Regulatory Authority

Contrary to the assertions of Staff, Delmarva does not offer a “confusing” and
“misleading” analysis of Regulation Docket 50 (“Docket 50”),* nor does Delmarva seek to

A2 to “self regulate itself [sic]” and “spend whatever it wants....”* Staff's

“unilaterally decide,
characterizations are not supported by either the record or Delmarva’s position set forth in its
Opening Brief.

Despite the efforts of both Staff and DPA to confuse the issues, the standard that
Delmarva must follow in planning, investing in, and maintaining the reliability of its system are
clear. As Delmarva described in detail in its opening brief, the Coﬁlmission adopted the Docket
50 reliability standards in 2006.* Docket 50 contains broad provisions concerning achieving,
maintaining, measuring and reporting on reliability and service quality issues. Docket 50
requires Delmarva to maintain, at a minimum, a SAIDI that does not exceed 295 minutes.’

Docket 50 further provides:

1. “Compliance with this regulation is a minimum standard,”46

* See Chesapeake, 705 A.2d at 1070. As this Commission and the Delaware Courts have also held, consideration
of post-test period information is appropriate for prospective ratemaking and post-test year adjustments are
permitted where the plant will be placed into service during the rate effective period and the costs are sufficiently
ascertainable. See Application of Delmarva Power & Light Co., 337 A.2d 517, 518 (Del. Super. 1975)(internal
citations excluded); IMO the Application of the Delaware Division of Chesapeake Utilities Corporation for a
General Increase in Natural Gas Rates and Charges Throughout Delaware and Jor Approval of Other Tariff
Changes (Filed April 4, 1995) Docket No. 95-73, Order No. 4104 at VII(B)(2) (December 19, 1995); and PSC Order
No. 8011 §48. The appropriate standards with respect to post-test year adjustments (Adjustment 26 a and 26 b) are
addressed in Delmarva’s Opening Brief.

Delmarva Power, 508 A.2d at 859.

1 Staff Brief at page 13

Id. at page 14.

® Id atpage 15.

¥ See, 26 Del. Admin. C. § 3007 et. seq.

Y14 §43.12.

% 1d.§1.3.

&
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2. “Compliance [with SAIDI 295] does not create a presumption
of safe, adequate and proper service,”"’

3. “Each EDC™ needs to exercise their professional judgment
based on their systems and service territories™ and

4. “EDCs are required to explore the use of proven state of the art
technology, to provide cost effective electric service reliability
improvements,”*

Docket 50 makes it clear that achieving the “minimum standard” SAIDI of 295 minutes
“does not create a presumption” that Delmarva has met the requirement of providing “safe,

31 Docket 50 specifically requires that Delmarva’s engineers and

adequate and proper service.
managers must exercise their “professional judgment based on their systems and service
territories” to determine what level of reliability the Company should seek to provide to its
customers. > Finally, Docket 50 specifically provides that Delmarva must remain vigilant in its
efforts to use “state of the art technology” to provide actual “cost effective electric service
reliability improvements” to its Delaware customers.>

Despite Staff’s argument that Docket 50°s specific requirement that Delmarva must
exercise its “professional judgment based on [its] systems and service territories” is not to be
followed, the language of Docket 50 could not be clearer. That “professional judgment_”
requirement was adopted by the Commission in 2006 and it is consistent with established

Delaware law and Commission precedent holding that the Commission’s duty to regulate utilities

does not entail dictating the day to day operations and decisions made by utility company

47

# “EDC” stands for “Electric Distribution Company.” Id. at § 1.1.

¥ Id §13.

*Id§18.

*' 26 Del. Admin. Code. § 3007 at §1.3 (citing 26 Del.C. § 209 (a) (2).
2 H.

53 26 Del. Admin. Code. C. § 3007 at § 1.8.
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management.”* It is Delmarva who has a staff of specialized utility distribution engineers who,
on a day-to-day basis, are responsible for designing and maintaining a reliable and safe
distribution system. It is Delmarva who must, on a day-to-day basis, plan, construct and
maintain a system that can meet the evolving reliability expectations of its customers. And it is
Delmarva who carries the burden of exercising its professional judgment, discretion and good
faith in carrying out those obligations.

Contrary to the flawed rhetoric of Staff and DPA, Delmarva has never “divine[d] that it
can regulate itself and infer[ed] that it can set its own standards unilaterally.”> The Docket 50
regulations and established Delaware law require Delmarva to exercise “professional judgment,”
based upon Delmarva’s unique experience and expertise with its customers, its system and
service territories, to determine how its system must be planned, constructed and maintained.>®
If Delmarva does not exercise its “professional judgment” in determining how to invest in its
distribution system, then it will have violated the established Delaware requirement that it not
engage in “waste, inefficiency or bad faith” or an “abuse of discretion.”’ If Delmarva violates
that well-established standard, the Commission will deny recovery. The facts of record in this
case are clear that Delmarva has satisficd that standard.

Delmarva’s Opening Brief accurately reviewed the uncontroverted evidence in the record
establishing that Delmarva exercised professional judgment in making the two key
determinations related to reliability investments: (1) Delmarva exercised professional judgment
in determining that reliability investments needed to be increased both to prevent a degradation

of reliability and to provide an appropriate level of enhanced reliability for its customers, and (2)

* See, Delmarva Power, 508 A.2d at 859 (“[Alpublic utility commission shall not dictate business practices to be
followed by a utility.”), citing Application of Wilmington Suburban Water Corp., 203 A.2d 817, 829 (Del. Super,
1964).

% Staff Brief at page 13.

%% 26 Del. Admin. C. § 3007, § 1.3

5" Delmarva Power, 508 A.2d at 859 and 829.
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Delmarva exercised professional judgment in the reliability project initiatives it chose in order to
maintain and enhance reliability for its customers.” The evidence of record in this docket
establishes that Delmarva’s reliability investments are appropriate and in full compliance with
Delaware law, Delaware regulations and Commission precedent.

As set forth in detail in Delmarva’s Opening Brief, Delmarva’s decision that its reliability
investments needed to be increased for the purpose of enhancing and maintaining reliability was
based upon five principal factors:

(1) The increasing need for reliable service to meet the needs of an
increasingly digital society and economy;

(2) The increase in the frequency and severity of storms;

(3) The need to replace aging and degrading infrastructure, including
URD cables, substation transformers and switchgear;

(4) The quarterly surveys from MSI and JD Power & Associates that
have consistently found that the most important driver of
satisfaction to Delmarva Power’s customers is “providing reliable
electric service” and “restoring outages when they occur.”

(5) How Delmarva’s reliability performance compares with respect to
other electric delivery utilities in the United States - namely, the
annual IEEE national survey revealing that had Delmarva not
increased its reliability investments to improve its SAIDI
performance from the 192-199 minute range, where it was from
1998 — 2011, Delmarva’s current reliability performance would be
among the worst performing utilities in the IEEE national survey.>

Based upon an analysis of these factors, Delmarva’s reliability engineers exercised their
professional judgment to conclude that an increase in reliability infrastructure investment was

necessary both: (1) to “furnish safe[,] adequate and proper service and keep and maintain its

property and equipment in such condition as to enable it to do so,” as required by Delaware

% See Delmarva Opening Brief at pages 11-19.
* Delmarva Opening Brief at pages 11-19.
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statute®® and (2) to comply with Docket 50’s clear mandate requiring Delmarva to “exercise their

professional judgment based on [Delmarva’s] system[] and service territor[y]” to determine the

level of reliability necessary to meet the reasonable expectations of its customers.®!

Once Delmarva determined that it was necessary to increase its investments in reliability
infrastructure, Delmarva relied upon sound engineering principles, long-standing utility practices
and proven state of the art technology in selecting specific infrastructure investments necessary
to meet its reliability obligation objectives.”? Delmarva adopted four primary reliability
infrastructure investment initiatives designed to maintain and enhance reliability of the electric

63

system.™ Those four primary initiatives, which are addressed in detail in Delmarva’s Opening

Brief at pages 19-25, consisted of the following:

a. Load Growth and Load Maintenance Projects, including,
New Load Growth Projects, and

b. Replacing Deteriorated Aging Infrastructure to Prevent Load Related
Outages.

2. Priority Feeders,

3. URD Cable Replacement (And Other Aging Infrastructure,
including Substation Transformers and Switchgear), and

4. Distribution Automation (“DA”).

As Staff’s own reliability witness testified, those increased investments have been effective in
improving reliability for customers from the SAIDI 192 — 199 minutes range (in 2010 and 2011)
to a SAIDI of 146 minutes in 2012.% Staff’s reliability witness further testified that she does not

challenge the reliability infrastructure projects selected by Delmarva.®

%026 Del. C. § 209 (a) (2).
%! 26 Del. Admin. C. § 3007, § 1.3; Delmarva Opening Brief at pages 11-19.
- These investments are discussed in detail in Delmarva’s Opening Brief at pages 19-25.
Id
“[TThere has been a noticeable improvement in SAIDI performance since the REP reliability-related initiatives
began.” Vavro Directatp 13,In4 7.
% «To be clear, we are not challenging the Company’s selection of projects in its REP, or questioning whether those
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In their brief, both Staff and DPA take issue with some of thé five principal factors upon
which Delmarva relied in making its determination that reliability investments needed to be
increased. For example, Staff argues that it was somehow inappropriate for Witness Maxwell to
place reliance upon customer surveys as one of the five primary factors that guided Delmarva’s
reliability decisions.®® Staff argues that “Exhibit 83 shows a lower customer satisfaction for
reliability — now — than before the Commission had reliability standards, and before the
Company spent millions of dollars on reliability improvements.”s” In support of that argument,
Staff asks the Hearing Examiner to “[c]ompare the average of 2001-2004 (87%)” customer
satistaction with reliability to the “average for 2010-12 (85%).”5®

Staff’s argument that a 2% change in customer satisfaction over an 11 year period means
that Customer satisfaction with reliability “cannot be as important a driver as the Company
suggests™ is both erroneous and trivial. The uncontroverted fact remains that quarterly surveys
of Delmarva’s customers have consistently found that the most important driver of satisfaction to
Delmarva Power’s customers is reliability: “providing reliable electric service™ and “restoring

% To Delmarva, addressing the number one concern of customers —

outages when they occur.
reliability - is an important factor. Clearly, reliability is important to Delmarva’s customers as
well.

The Public Advocate and Staff argue that Delmarva is only investing in reliability in

Delaware because of the experience of its affiliate, Pepco, in Maryland.™ In fact, DPA dedicates

nearly four pages of its Answering Brief to single-spaced block quotations from the Maryland

groj ects might have a positive effect.” Vavro Directatp 13, In4 — 7.
S Staff Brief at page 16.
7 Id.
% 1d at page 16, footnote 32.
% Maxwell Rebuttal at p 6, In 9-14; Schedule (MWM-R)-1 to Maxwell Rebuttal; Hearing Trans atp 750, In 6 — p
751,In 14; p 753,1n 11 —p 756, In 15, and Hearing Exhibit 83.
™ DPA AB at pp. 21-26.
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Commission’s order finding that Pepco, MD did not meet its reliability obligations to Pepco
customers in 2010.7!

The reliance by DPA and Staff on that argument is misplaced. In the Pepco, Maryland
reliability case (MD Docket No. 9240), Pepco was not found to have violated any Maryland
SAIFI or SAIDI performance standard. In fact, the performance of Pepco Maryland would have
complied with Delaware’s minimum 295 minute SAIDI standard. Nevertheless, Pepco was
penalized for inadequate reliability performance in Maryland.”™ Notwithstanding those facts,
DPA argues that “in Delaware, however, Delmarva had no such reliability problems. It was
meeting its Docket 50 reliability standards with relative ease.””

Both DPA and Staff fail to recognize a seemingly obvious point. Delmarva did learn
from Pepco’s experience in Maryland.™ Delmarva learned that providing reliability performance
that merely complied with the Delaware Docket 50 minimum of 295 SAIDI minutes was
considered entirely unsatisfactory to Pepco’s Maryland customers. Delmarva learned from the
Pepco Maryland experience that customers require more than the Docket 50 bare minimum level
of reliability.” Along with the five primary factors addressed above and in Delmarva’s Opening
Brief, Pepco’s Maryland reliability experience did help guide Delmarva’s decision that reliability
investments in Delaware needed to be increased. What would have been improper would have

been for Delmarva to not have learned from the experience of its Pepco affiliate.

™ Id. at pp. 21-24. (quoting Maryland Commission Order No. 84564 in Docket No. 9240).
2 See, Maryland Commission Order No. 84564 in Docket No. 9240,

” DPA AB at pg 26.

7 As Delmarva Witness Maxwell testified in his Rebuttal Testimony:

“It is true that Delmarva learned from Pepco’s Maryland experience and is applying that
knowledge across its sister companies. The fact that Delmarva is applying lessons
learned from other jurisdictions should not be seen as a negative, but rather as one of the
benefits of having the experience of a larger corporate group on which to draw.”
(Maxwell Rebuttal at pg 13, In 3-6.)

B Id.
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Staff also takes issue with the fact that Delmarva considers its reliability performance
compared to its peers as another of the five principal factors upon which Delmarva relied in
making its determination that reliability investments needed to be increased. The following facts
are uncontroverted:

(a) in 2010 and 2011, before Delmarva’s increased investments in reliability
began, Delmarva’s SAIDI performance was 199 and 192 minutes,
respectively,’®

(b) in 2012, after Delmarva began to increase investments in reliability
infrastructure, Delmarva’s SAIDI performance improved to 146 minutes,”
and

() as the IEEE survey chart on page 18 of Delmarva’s Opening Brief and Mr.
Maxwell’s testimony clearly reveals, had Delmarva not increased its
reliability investments and, therefore, its SAIDI remained in the 192-199
minute range in 2012, Delmarva’s current reliability performance would
be among the worst performing utilities in the IEEE national survey - in
the middle of the worst (4™ Quartile) performers.”

In response to those uncontroverted facts, Staff offers two arguments. First, Staff states
as follows:
[N]o party to this proceeding is recommending that the Company
stay in the fourth quartile, and Staff recognizes that Delmarva’s
SAIDI has come down after spending millions of dollars on
reliability improvements. That is not the point. The issuc is the

amount being spent and the timing of those expenditures. Is it all
needed now? There is no evidence of record that it is.”

Staff’s argument is meritless. On one hand, Staff asserts that Delmarva acted
appropriately in making investments that brought its SAIDI performance out of the lowest
performing fourth quartile _of utilities. In the next sentence, however, Staff argues that Delmarva
spent too much and that its timing in making the reliability investments was wrong.

Nevertheless, despite retaining a reliability consultant (Ms. Vavro of Silverpoint), who submitted

7 Maxwell Directatp 5, In 16 —p 6, In 12.

7.

™ See, chart at page 18 of Delmarva’s Opening Brief, which also appears in the Maxwell Rebuttal atp 8, In 1 — 2.
? Staff Brief at page 17.
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testimony in this docket, Staff failed to offer any evidence that Delmarva’s decisions on
reliability infrastructure were the result of a failure to exercise “professional judgment” required
by Docket .5080 or that Delmarva engaged in “waste, inefficiency or bad faith.”®! In fact, Ms.
Vavro made it very “clear” that she was not challenging the reliability infrastructure projects
selected by Delmarva. ¥

Despite Staff’s admission that it was appropriate for Delmarva to improve its 2011 4th
quartile SAIDI 295 minute performance and that Docket 50 requires Delmarva to “exercise their
professional judgment based on their systems and service territory[y],” Staff argues that
Delmarva invested too much and seeks a SAIDI performance that is too reliable. Staff provides
no evidence of what was too much; no evidence of what projects should not have been pursued;
no evidence concerning what level of reliability investment would have been appropriate; and no
testimony concerning what conduct allegedly constituted a failure to exercise “professional

"8 or “waste, inefficiency or bad faith.”>* Simply stated, there was no evidence offered

judgment
in this docket challenging the overwhelming evidence that Delmarva exercised “professional
judgment” in making its reliability infrastructure investments and there was no evidence offered
by any witness that Delmarva engaged in “waste, inefficiency or bad faith.”*

Next, using a chart prepared by Ms. Vavro for the purpose of comparing Delmarva’s

SAIDI performance to other Mid-Atlantic utilities, Staff argues that “a more relevant comparison

of where Delmarva’s system performance ranks is to compare it to other electric utilities

%026 Del. Admin. C. § 3007, § 1.3.

81 Delmarva Power, 508 A.2d at 859.

8 «To be clear, we are not challenging the Company’s selection of projects in its REP, or questioning whether those
projects might have a positive effect.” Vavro Directatp 13,In4 —7.

¥ See, 26 Del. Admin. C. § 3007, § 1.3.

:: See, Delmarva Power, 508 A.2d at 859.
Id.
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operating in the Mid-Atlantic region.”®® Staff then asserts that “Delmarva’s performance on a
system basis is comparable with other utiiities in the region.”’ Assuming that Ms. Vavro’s Mid-.
Atlantic SAIDI performance chart is correct, it serves to further support the overwhelming
evidence that Delmarva’s decision to invest in reliability to maintain and improve its reliability
performance was an appropriate decision (made in the exercise of “professional Jjudgment” and

without “waste, inefficiency or bad faith”).

 SAIDI w/o MEDs

2008 2009 2010 2011 2012
—+—Demarvaw/oMEDs —~wlMid-Atlanticw/o MEDs §

Staff’s Mid-Atlantic SAIDI Chart®

Staff’s Mid-Atlantic SAIDI chart (reproduced above) clearly reveals that from 2011-

2012, the Mid-Atlantic SAIDI average improved from approximately 170 minutes to

8 Staff Briefat 17.

87

Id. at 18,
% Staff’s Mid-Atlantic SAIDI Chart Appears in Staff’s Answering Bricf at page 17 and is Hearing Exhibit 83. It
has been reproduced and incorporated into Delmarva’s Answering Brief for the convenience of the Hearing

Examiner, '
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approximately 130 minutes.*” During the same period, as a result of Delmarva’s increased
reliability infrastructure investments, Delmarva’s SAIDI also improved from 192 minutes in
2011 to 146 minutes in 2012.°° The Mid-Atlantic SAIDI chart proves that Mid-Atlantic utilities,
like Delmarva, have recognized the need to improve reliability - and like Delmarva, have taken

M Staff's Mid-Atlantic SAIDI chart shows that Delmarva’s decision to increase

action to do so.
its reliability performance is consistent with the realization of the industry (both nationwide and
in the Mid-Atlantic Region) that reliability needs to be improved, therefore, offering further
support that Delmarva’s reliability investment decisions were the result of “professional
judgment” and are, therefore, fully recoverable under established Delaware law and Commission
precedent.”

Moreover, as set forth in Delmarva’s Opening Brief, the uncontroverted evidence of
record also shows that Delmarva’s decision that increased reliability investments are necessary is

consistent with the opinions and calls to take action by the American Society of Civil Engineers,

? the President’s Council of Economic Advisors and the U.S. Department of Energy.”® These

¥ Ms. Vavro’s Mid-Atlantic SAIDI chart does not reveal what the specific Mid-Atlantic SAIDI number is and no
number was provided in the record. Nevertheless, Delmarva is willing to accept that the 2012 Mid-Atlantic SAIDI
average, according to Ms. Vavro’s chart, appears to be approximately 130 minutes and that the average in 2011 was
approximately 170 minutes.

* .

*! The Mid-Atlantic SAIDI chart also establishes that had Delmarva not increased its reliability investments from
2011-2012 and, therefore, its SAIDI remained in the 192-199 minute range in 2012, Delmarva’s reliability
performance would have lagged significantly behind the Mid-Atlantic SAIDI average by approximately 70 minutes.
** The Public Advocate actually goes so far as to assert that Delmarva is “Gold plating a distribution system” (DPA
Brief at 4). Delmarva’s current improved SAIDI performance, compared to both the IEEE Annual survey and
Staff’s Mid-Atlantic SAIDI chart, shows how unreasonable DPA’s “gold plating” allegation is.

% American Society of Civil Engineers, Economic Development Research Group, Inc. and LaCapra Associates,
FAILURE TO ACT — The Economic Impact of Current Investment trends in Electricity Infrastructure, 2011 at p.
10. (A copy of this Report is attached to this brief as Opening Brief Att. 4). American Society of Civil Engineers,
2013 Report Card for America’s Infrastructure, March 2013 at pp. 60 — 61. (A copy of this Report is attached to
Delmarva’s Opening Brief as Opening Brief Ait. 3).

* Executive Office of the President, Economic Benefits of Increasing Electric Grid Resilience to Weather Qutages,
August 2013. (A copy of this Report is aftached to Delmarva’s Opening Brief as Opening Brief Att. 2). Hoffman,
Patricia (dssistant Secretary of the U.S. Department of Energy’s Office of Electricity Delivery and Energy

Reliability), Keeping the Lights on for Americans: Modernizing the Nation's Electric Grid, Huffington Post, June 2,
2013. (A copy of this article is attached to Delmarva’s Opening Brief as Opening Brief Att. 1).
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third party reports and studies all reach the same conclusion: that increased reliability
infrastructure investments must be made.”

C. Staff’s Allegation That Delmarva Failed To Comply With Its
Docket No. 11-528 Settlement Agreement Obligations Is Without
Merit.

At pages 50 through 52 of its brief, Staff alleges that Delmarva failed to comply with its
settlement obligations from its last base rate case, Docket No. 11-528. That argument is wholly
incorrect. The pertinent obligations from the 11-528 settlement are as follows:

“17.  The Parties have agreed to meet and discuss several issues
outside the confines of this rate proceeding in the hopes of
resolving each of them. These issues include:

(1) the establishment of metric(s) for the reporting
and/or approval of reliability projects going forward
so that customers are aware of how investment in
Delmarva’s plant in service benefits them in a
quantifiable manner;

2) an agreement to meet and discuss alternative
regulatory methodologies which would include, but
not be limited to, multi-year rate plans.”*®
In other words, the parties agreed to meet and attempt to: (1) develop new reliability metrics for
use in (a) reporting on reliability or approving reliability investments and (b) helping customers

understand how reliability infrastructure (or “plant”) investment benefits them and (2) develop a

multiyear rate plan or other alternative regulatory methodology. This brief will hereinafter refer

> DPA secks to convince the Hearing Examiner that the ASCE Failure to Act Report is meant to “address the

national grid, with a specific emphasis on transmission” (DPA Brief at pages 31-32, emphasis original). DPA’s
characterization of that report is mistaken. As the Failure to Act Report specifically states: “The focus of this report
is on electricity, including generation, transmission, and the distribution infrastructure ...” (Report at page
3)(attached to Delmarva’s Opening Brief as Opening Brief Att. 4). The Report further provides: “This report
illustrates the importance of electric power generation, transmission and distribution systems to the national
economy.” (Report at page 4). “For the entire system to function, generation facilities need to meet load demand,
transmission lines must be able to transport electricity from generation plants to local distribution equipment, and
the decentralized distribution networks must be kept in good repair to ensure reliable final delivery.” (Report at page
46). A review of the Failure to Act Report proves that it is focused on the system:; generation, transmission and
distribution. DPA’s assertion that the Report has an emphasis on transmission is without merit.

% Paragraph 17 of Settlement Agreement in Docket No. 11-528 — approved by Commission Order No. 8265 {Dec.
18, 2012).
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to these two settlement obligations as the “Reliability Metrics Obligation” and the “Multiyear
Rate Plan Obligation.”

In its Brief, Staff asserts that because Delmarva’s policy witness, Mr. Boyle (the Chief
Financial Officer of the Company) and Mr. Maxwell (the Company’s reliability engineering and
planning witness), were not personally aware of specific meetings where Delmarva worked to
fulfill its Reliability Metrics and Multiyear Rate Plan Obligations, Delmarva must have failed to
fulfill its settlement obligations.”” As the actual facts reveal, however, Staff’s assertion that
Delmarva did not act to fulfill its Reliability Metrics Obligation is entirely incorrect.

At no point in any prefiled testimony, discovery, or any other prehearing activities did
Staff raise the issue of meetings between Delmarva, Staff and DPA for the purpose of complying
with the Reliability Metrics Obligation. When asked about this issue for the first time on Cross
examination, Mr. Boyle stated that he “ha[d] not participated personally in any meetings.”® Mr,
Boyle also made clear that his understanding is that mectings between the parties concerning the
Reliability Metrics and Multiyear Rate Plan Obligations did occur.”® Mr. Maxwell also testified
at the hearings that he did not participate personally in meetings with Staff where the Reliability
Metrics and Multiyear Rate Plan Obligations were discussed.'®® Mr. Maxwell testified on cross
that “[Delmarva] would be providing reliability benefits as part of the Forward Looking Rate
matter.”'!

Witnesses Boyle and Maxwell are not the individuals at Delmarva involved in what have

been extensive efforts by Delmarva, including numerous meetings between Staff, the Public

Advocate and the Company, involving the Reliability Metrics and Multiyear Rate Plan

*7 Staff Brief at pages 50-51.

% Boyle hearing transcript at page 270, In 15-16.

i “my understanding and general knowledge [is] that the follow up, as it relates to these issues, had occurred
between the parties.” Boyle hearing transcript at page 271, In 5-7.

1% Maxwell Hearing Transcript at page 310, In 16-18.

Y 7d. at In 7-10.
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Obligations. Although the record in this docket does not contain facts concerning the extensive
efforts by Delmarva to meet its Reliability Metrics Obligation, the publicly available filed
application and testimony in another docket (the Forward Looking Rate Plan — Docket No. 13-
384 or “FLRP”) does address those facts.

As the testimony of Delmarva’s Regional Vice President, Glenn Moore, in the FLRP
Docket establishes, Delmarva began meeting informaily with the Public Advocate and Staff to
discuss the general design concepts of an FLRP within weeks after the Commission approved the
settlement in Docket No. 11-528. Those discussions spanned several months and included a

number of issues, including the development of more stringent minimum reliability performance

02

_metrics.1 Mr. Moore’s filed FLRP testimony provides that a key principle of the FLRP

includes “Adopting more stringent reliability performance standards [i.e., ‘metrics’] backed by
consequences for not meeting those standards.”'® As that FLRP testimony further provides:

The Company agrees to the establishment of more stringent
minimum reliability standards [i.e., “metrics”]: a SAIDI that is
35% more stringent than the current Docket 50 minimum
performance standard in year one and becomes more stringent in
cach of the three subsequent years of the four year FLRP rate
effective period.... The Staff has made it clear that Delmarva’s
customers need to see a guantifiable benefit from the investments
Delmarva is making to maintain and enhance the reliability of its
system. Delmarva agrees with Staff and as such, developed the
FLRP with these more stringent minimum mandatory reliability
[metrics], backed by bill credits to customers if Delmarva fails to
meet the stricter reliability standards. .!%

Within weeks after the Settlement agreement in Docket No. 11-528 was approved by the
Commission, Delmarva began extensive efforts towards meeting its settlement obligations —

efforts that included numerous meetings and conversations with the Public Advocate and various

102 Excerpts from testimony of Glenn Moore, Forward Looking Rate Plan filing, Docket No. 13-384, pg 5, In 5-15
(attached hereto as “Att, 47).

% 14. at pg 6, Ins 15-16.

1% 14. at pg 28, In 6-18. (emphasis added).
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members of Staff.’> Delmarva’s efforts towards fulfilling its Docket 11-528 settlement
obligations not only included numerous meetings, but included the substantial time and effort
that went into developing, drafting and filing the FLRP Application and the supporting
testimonies of three witnesses. Staff’s assertion that Delmarva failed to comply with any
settlement obligation, including the Reliability Metrics Obligation, is entirely without merit.

IIl. DELMARVA’S PROPOSED RETURN ON EQUITY IS REFLECTIVE OF
MARKET CONDITIONS.

Delmarva premised its proposed return on equity (ROE) in this proceeding on its ROE
Modeling and the prevailing market conditions. This is proper under both the applicable law as
cited by the parties and this Commission’s recent deliberations with respect to ROE. Staff and
DPA both criticize the Company’s methodology, and assert that it is inflated to produce high

results,!%

Delmarva respectfully disagrees, and maintains that its analysis correlates with the
current market conditions and accounts for the realities of the market.

First, it should be noted with respect to thé ROE Modeling, Staff asserts that “under
weighting the results of the DCF model is something [the Commission] does not support, and

that the Commission’s preference for using the DCF model is *quite clear.”’””  Delmarva

recognized the Commission’s continued reliance on the DCF model in its Opening Brief,

'% The fact that many of those meetings and conversations (over a dozen) were between Mr. Moore and the former
Public Advocate (Mr. Shechy) and the former Executive Director of Staff (Mr. Obrien), and did not involve Staff’s
counsel, does not mean that those meetings and Delmarva’s efforts did not occur - nor does it mean that anyone is
free to represent to the Commission or the Hearing Examiner that they did not.

"% Staff and DPA also attack the credibility of Company Witness Hevert by citing to other state commission
decisions that have, reportedly, disagreed with the recommendations of Company Witness Hevert. As Company
Witness Hevert testified at the evidentiary hearing “it is very unusual for a Commission to take any one specific
frecommendation]’ and other commission decisions have fallen within his recommended range. Tr. at 455:24 -
456:1 and 457:4 - 13. Moreover, many of the decisions in the recent Pepco case were consistent with Company
Witness Hevert’s recommended ranges. Certainly, other commissions and administrative law judges have
determined ROE amounts that align more closely with Company Witness Hevert’s recommendations than the other
ROE witnesses presented, including the ROE witness relied upon by Staff and DPA. See, e.g. In Re: Petition of
Atlanta Gas and Light Company for Approval of Adjustment of its Rates and Revised Tariff, State of Georgia
Docket No. 31647, Final Order, pages 12-15 (October 27, 2010). The credibility assertions and rhetoric of Staff and
DPA should be given no weight, and this proceeding should be decided on its merits, not the language used by
another state’s regulatory body.

' Staff AB at 24.
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However, Delmarva disagrees that the Commission’s preference is as “clear” following its
decision in Docket No. 09-414, in which it found convincing non-DCF modeling analysis and
also considered “the realities of the market” in setting the ROE.'® In this proceeding, neither the
DPA’s nor Delmarva’s ROE witness gave particular weight to its DCF model over another
model.'%

Second, with respect to the market conditions, DPA claims that “utilities are performing
quite well” and asserts that there is no support for the conclusion that utility stocks
underperformed the broad market from May 2013 to September 2013."'° This is incorrect.
Chart 3 in Company Witness Hevert’s Rebuttal Testimony shows that during that period the S&P
500 gained 3.18%, while the proxy groups used by the ROE witnesses lost 12.49% and 7.82%

"1 The reason the utility sector under-performed is the increase in interest rates and

respectively.,
the increase in relative risk.''* Further, the chart contained on page 131 of DPA’s Answering
Brief supporting the performance of utilities ends in 2012, before the run-up in interest rates as
described and shown by Company Witness Hevert.

Staff asserts that “interest rates have remained low and continue to be historically low.
Thus, low interest rates (and low CAPM results) are not temporary, but rather reflect investors’
current expectation.”!!® This statement is contrary to DPA Witness Parcell’s agreement at the
evidentiary hearing that interest rates are up since November 2012 (a month before the

settlement of the Company’s last rate case was approved by the Commission) and his recognition

that the “flight to safety” reference in his direct testimony was no longer a major factor in the

¥ PSC Order No. 8011 %Y 285-287.

9 DPA AB at 131.

19 HPA AB at 130 -131. -
"' Exh. 18: Hevert Rebuttal at 6:5-7 and 7: Chart 3.
112 ¢oe id. at Chart 4.

13 Staff AB at 33.
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114

market. ™ Further, market-determined forward rates indicate that investors expect interest rates

to increase.'

Next, Staft and DPA both assert that Company Witness Hevert’s recommendations in
this proceeding are inconsistent with the recommendation he made in PSC Docket No. 11-528.'1¢
That assertion is incorrect. There are many variables that affect ROE Modeling and an overall
ROE recommendation, and not one of them can be relied upon in isolation. Company Witness
Hevert recognized at the evidentiary hearing his belief that interest rates and the cost of equity
generally are directionally related and move together, but that the degree to which they move
together can change and they do not move in lockstep.!'” He also identified that during the
period under consideration in PSC Docket No. 11-528 interest rates were volatile, beginning
“fairly high” and falling during the period.!'® Thus, when volatility and uncertainty were high,
investors fled to Treasury securitics during the period, bidding up the price and down the
Treasury yield.'”® The fact that Company Witness Hevert’s recommendation is lower in this
proceeding simply reflects the basic market reality that the lower Treasury yield was indicative
of higher, not lower risk. In addition, interest rates are now rising, and the cost of equity moves
together with Treasury yield as reflected in Company Witness Hevert’s analysis.

Staff’ also appears to criticize Company Witness Hevert for the use of vertically
integrated utilities in his proxy group.'® Of course, DPA Witness Parcell also used vertically

integrated utilities in his proxy group, as recognized by DPA in its Answering Brief.'?! DPA

goes on, however, to state that Delmarva has less risk and therefore would not command as high

Y4Tr at 484:12-22 and 473:5-18 (Parcell Cross).

13 xh. 18: Hevert Rebuttal at 5:3-6 and 6: Chart 2.
16 Qiaff AB at 44; DPA AB at 119,

7Ty 429:2-13 (Hevert Cross).

U8 14, at 425:24 - 426:3.

9 Exh. 3: Hevert Direct at 18-20.

120 Staff AB at 35-36.

121 See Exh. 15: Parcell Direct at Exhibit DCP-6.
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a ROE as companies with generation - “a fact that Mr. Parcell recognized but Mr. Hevert seems

not to.”1?

At the evidentiary hearing, Company Witness Hevert discussed the risk reflected by
the market with utilities and specifically Southern Company’s risk.'? Notwithstanding that
Southern Company is a vertically integrated utility, which has coal plants and is developing a
nuclear plant, it still has the lowest Beta coefficient in either of the ROE witnesses’ proxy
groups.'** Thus, the risk as considered by the market is not as directly determined as suggested
by DPA.

Lastly, Staff asscrts that Company Witness Hevert relied on only “the highest growth
estimates (and only one estimate - i.e., Value line, or First Call, or Zacks) to determine the
projected growth in his DCF calculations.'”® This is factually incorrect. Company Witness
Hevert calculated the mean, the mean-low, and the mean-high."”® While Staff is focused on the
mean-high result, ranging from 11.63% to 11.71%, this is approximately 90 basis points above
the high end of Company Witness Hevert’s final recommended range. Similaﬂy, Staff asserts
that Company Witness Hevert’s analysis is influenced upward by the inclusion of two
companies, Otter Tail Company and PNM Resources, that have growth rates “far exceeding”

27 Again this is factually inaccurate. Company Witness Hevert

those of other proxies.
specifically excluded Otter Tail Company growth rate from his DCF analysis as it was “more
than two standard deviations from the unadjusted mean growth rate.”'?® Thus, it is unsupported

to state that his analysis was focused on methods and data to produce the “highest possible

results” or “cherry picking.”

22 DPA AB at 121.

123 Tr. at 443:6-445:3,

12 See Exh. 15: Parcell Direct at Exhibit DCP-6.
125 Staff AB at 41.

126 Exh. 3: Hevert Direct at 14: Table 2.

7 Staff AB at 43.

2% Exh. 18: Hevert Rebuttal at 18:11-15.
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The ROE Modeling results and analysis presented by Company Witness Hevert support
the Company’s proposed 10.25% ROE. Company Witness Hevert adjusted his analysis to reflect
recent changes in current and expected market conditions thus presenting an analysis that
correlates with current market conditions and is sensitive to market realities. Accordingly, the
Company’s proposed ROE should be adopted by the Commission.

IV. DELMARVA’S PREPAID PENSION ASSET BENEFITS ITS CUSTOMERS AND

THE COMMISSION’S PRECEDENT IN ALLOWING SUCH ASSETS IN RATE
BASE SHOULD BE FOLLOWED.

DPA makes several assertions in its Answering Brief that it believes support a reversal of
this Commission’s prior decision’s allowing prepaid pension assets and OPEB liability to be
included rate base, including: (1) that the Company’s prepaid pension asset and OPEB liability
are not “used and useful in the provision of utility service.” and (2) that the Company “cannot
satisfy its burden of establishing that sharcholders, rather than ratepayers or the market,
contributed the funds comprising them.”'?

This Commission recognized in PSC Docket No. 05-304 its belief “that the pre-paid
pension asset is appropriately included in rate base because it is caused by a negative pension
expense, which both reduces base rates, resulting in rates that are lower than they otherwise
might be, and at the same time creates a cash working capital requirement.”'*° It also expressly
recognized that “the Company has no access to this asset to use for other operating expenses”
and “is precluded by federal law from using any of the money it has collected for pensions for

any other purpose.”’®! Yet, it is upon these two express recognitions that DPA now seeks to

assert that the Company’s pre-paid pension asset is not “used and useful.”'**

122 DPA AB at 53.
0 pSC Order No. 6930 9 58.
131
id.
B2DpA AB at 54,
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DPA improperly asserts the “used and useful” standard as contained in the statutory
definition of “rate base.” The Commission was correct to recogniie the benefits of a pre-paid
pension expense in PSC Docket No. 05-304. As explained by Company Witness Ziminsky:

The existence of a Prepaid Pension Assct on the Company’s
balance sheet indicates that the Company’s cash contributions and
refurn in the pension trust exceed the accumulated benefit
obligation. This being the case, the pension trust’s assets are
higher than they otherwise would be, which increases the expected
return on assets. The increase in the expected return on assets
because of the existence of a Prepaid Pension Asset decreases the
Company’s pension expense, all things being equal. The decrease

in the Company’s pension expense due to the existence of the
Prepaid Pension Assct decreases the Company’s cost of service.*?

DPA referenced the Company’s response to its “on the record data request” in its Answering
Brief."* As Company Witness Ziminsky explained in this response with respect to the 2012 test
period cost of service, absent pension plan returns, the overall pension expense level would have
increased by $4.682 million, or 42%. Thus, the Prepaid Pension Asset is useful to customers, as
it results in rates that are lower than they would otherwise be calculated if there was no such
asset.

In its brief, DPA cites extensively to the Re Central T: elephone Company of Texas matter,
as decided by the Texas Public Utility Commission, in support of its assertion that this
Commission was incorrect in its decision in PSC Docket No. 05-304.1% A review of recent
Texas Public Utility Commission decisions indicates, however, that the Texas Commission no
longer followé that decision as precedent. In 2008, the Texas commission allowed a pension

asset that included investment income to be part of rate base.'* More recently, the Texas

13 See Ex. 20: Ziminsky Rebuttal at 72:7-14.

1 DPA AB at 55, fn. 47.

*DPA AB at 57-60.

% public Utility Comm’n of Texas, Application of AEP Texas Central Company for Authority to Change Rates,
Docket No. 33309, Final Order ] 25-32 (March 4, 2008)(attached hereto as “Att. 57).
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Commission allowed a prepaid pension asset to be included in rate base in 2012.'%7

Lastly, DPA asserts in its Answering Brief that the Company has a burden to show that
the prepaid pension asset was solely funded by the Company, relying on three cases from outside
of Delaware. Those cases, however, do not deal with prepaid pension assets and are inapposite.
Moreover, the entire asset offsets current pension expenses to the benefit of ratepayers. Thus,
this Commission was correct in PSC Docket 05-304 to allow the Company’s prepaid pension
8

asset in rate base. That precedent should be followed in this current case.'?

V. DELMARVA’S SERP EXPENSES ARE NECESSARY AND SHOULD BE
INCLUDED AS PART OF THE COMPANY’S REVENUE REQUIREMENTS.

This Commission approved the inclusion of SERP expenses in the Company’s cost of
service in PSC Docket 09-414."* In doing so, the Commission agreed that the benefits were

“necessary to aftract and retain executive talent,” and that these benefits were “true retirement

0

benefits,” not executive incentive payments.'*® While the Company seeks to follow this

precedent and include SERP expenses in this proceeding, DPA opposes this inclusion on the

d ss141

grounds that “times have change Staff also opposes the inclusion for the first time in its

37 Public Utility Comm’n of Texas, Application of Entergy Texas, Inc. for Authority to Change Rates, Reconcile
Fuel Costs, and Obtain Deferred Accounting Treatment, Docket No. 39896, Order pg. 2 (September 14,
2012)(attached hereto as “Att. 67).

3% On February 3, 2014, Staff filed a document entitled “Joinder of the Staff of the Public Service Commission to
the Division of the Public Advocate'’s Arguments in its Post-Hearing Answering Brief Regarding Prepaid Pension
Asser” (“Staff’s Joinder”). In Staff’s Joinder, Staff seeks to join the DPA’s argument against Delmarva’s Prepaid
Pension Asset. Nowhere in evidentiary record in this case does Staff contest or question the Commission’s
precedent of including prepaid pension assets in rate base. Staff’s Post Hearing Brief was due and was filed on
January 21, 2014. Staff’s Joinder, filed on February 3, 2014, was filed out of time and attempts to both change
Staff’s position on the Prepaid Pension Asset and assert additional legal argument after Staffs brief was due. For
example Stafl’s Joinder argues that that DPA provides: “persuasive arguments and compelling case law....” (Staff’s
Joinder at 9 3) In addition, citing a Hawaii decision that contradicts the Delaware Commission’s precedent, Staff
further argues that “where market earning contribute to the majority of the current pension fund balance, ratepayers
should not be charged again for a return on rate base for assets that investors have not actually supplied.” (Jd.).
Staff’s Joinder should be stricken as an out of time attempt to provide additional written argument that changes
Staff’s position on a significant issue in this case.

139 PSC Order No. 8011 at 4 184.

140 75

Y DPA AB at 84,
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Answering Brief.'#

The Commission’s decision in Docket 09-414 was made on August 9, 2011. All of the
other commission decisions cited to by the DPA in support of its opposition to SERP expenses
were decided before that decision. Further, as identified by the Company in its Opening Brief,
the facts surrounding its SERP expenses have not changed since then, and the benefits are part of
recruiting and retaining executives for the Company. Company Witness Boyle testified to this at

the evidentiary hearing.'*

Thus, this Commission’s precedent, allowing SERP expenses as part
of the Company’s cost of service, should be followed in this proceeding. There are simply no
facts of record in this case to suggest that Delmarva’s SERP program constitutes “waste,
inefficiency or bad faith.”!**

V1. THE COMMISSION SHOULD ALLOW THE COMPANY’S CONSTRUCTION

WORK IN PROGRESS (CWIP) TO BE PART OF RATE BASE_AS IT IS
NECESSARY FOR DAY-TO-DAY BUSINESS AND OPERATIONS.

Staff and DPA assert that CWIP should not be included in the Company’s rate base
because it is not “used and useful” during the test period.'"* Staff’s argument ignores the fact
that the projects in CWIP were cither used and useful during the test year, and those that were
not, will be used and useful during the rate effective period. From the filing of its initial
testimony, Delmarva has been clear that it is seeking a change from the Commission’s most
recent precedent regarding CWIP.'*® As the Commission specifically noted in Order No. 6930,
until that Order, it had “permitted Delmarva to include CWIP in rate base since at least 1984747

The Commission stated that it “retain[s] the discretion to include or exclude CWIP from rate

2 Staff AB at 81.

43 7r. at 283:19-22 {Boyle Cross).

" Delmarva Power, 508 A.2d at 859.
3 Staff AB at 58-59; DPA AB at 47.
146 Ziminsky Direct at 8.

"7 Order No. 6930 at 47.
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base based on the facts presented in each individual case.'*®

In this case, Delmarva is asking the
Commission to exercise its discretion to include CWIP in rate base.

First, the Company maintains that the plant projects reflected in CWIP, which is
comprised of short-term projects that close to plant on a daily, weekly or monthly duration, were
either used and useful during the test period or will be during the rate effective period. These
projects are known and reasonable, and inclusion of the CWIP in rate base is necessary for rates
to be reflective of the cost of assets used to provide service_to customers during the rate effective
period.

Second, Staff and DPA both cite to the statutory definition of “rate base” for the “used
and useful” during the test period standard. The “rate base” definition, however, does not limit
itself to only “used and useful” plant during the test period. The definition defines “rate base”
as:

a. The original cost of all used and useful utility plant and
intangible assets either to the first person who committed said plant

or assets to public use or, at the option of the Commission, the first
recorded book cost of said plant or assets; ....

plus ...

g. Any other element of property which, in the judgment of the
Commission, is necessary to the effective operation of the
utility."*
The Commission’s Minimum Filing Requirements do not recognize CWIP as being part
of “rate base” under subsection (a) above, which contains the “used and useful” standard, but
instead include it as an “other element of property” of rate base.”™® As described above, the

CWIP carried by the Company on its books is not for the major projects that could be carried for

a period of years without being necessary for the then-current business or operations, but is part

148 Id.
1996 Del. C. § 102(3).
130 See 26 Del, Admin. C. 1002 § 4.11; see also Exh. 1, Schedule No. 2
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of the Company’s day-to-day business and operations. As such, they are proper within the
Company’s “rate base.” The inclusion of CWIP is necessary to make rates reflective of the cost
of providing service during the rate effective period and for this reason, Delmarva respectfully
requests that it be included in rates.

As another option to Delmarva’s proposal of including CWIP in rate base, Delmarva
proposed an alternative using a regulatory asset.!”! Although this alternative is opposed by Staff
and DPA, the Company maintains that it is a viable alternative to address the inclusion of CWIP
in its cost of service.

VII. DELMARVA’S INCENTIVE COMPENSATION PROGRAM BENEFITS

CUSTOMERS AND IS NOT IN PLACE TO INCREASE SHAREHOLDER
DIVIDENDS.

Staff seeks to remove all non-executive incentive compensation as part of the Company’s
revenue requirements.'* DPA also opposes the inclusion of these costs in revenue requirement,
going so far as to ask/answer:

“What really are the benefits to ratepayers of employees meeting
the safety, customer service, reliability and other non-financial
goals, and how does meeting them benefit ratepayers? Savings

that accrue between rate cases benefit shareholders, because rates
are not adjusted in between cases to reflect such savings.'**

This is a fundamental disconnect between Delmarva and DPA; Delmarva does not view
its customers as simply “ratepayers” and believes that there are more elements to providing its
services than just the rates that customers pay. These include safety, customer service, customer
satisfaction, reliability and financial management, for which the Company sets goals to achicve.
The Company’s annual incentive plan (AIP) helps to focus employees’ attention and efforts on

achieving performance goals, many of which are explicitly related to safety and customer

5! See Exh. 5: Ziminsky Direct at 32:18-33:12.
152 Staff AB at 73.
" DPA AB at 80.

34




service. Accordingly, the AIP establishes a framework by which incentive compensation is
paid.!**

Further, as set forth in the Company’s Opening Brief, Company Witness Boyle explained
the importance of incentive compensation in attracting and keeping skilled employces.'*® He
described that incentive compensation is consistent with peer practices, and that he was not
aware of a single company in the industry that doesn’t offer annual incentive plans. ' Company
Witness Boyle also explained that including financial targets in the AIP is not designed to simply
increase profits, but also lowers the costs that will be in the Company’s cost of service (by both
operating expenses and the Company’s financial metrics).'>’

Staff contends that the Company’s threshold earnings requirement as incorporated into

the Company’s AIP demonstrates that the “paramount goal of the AIP is to increase shareholder

2158 159

divided income. DPA makes a similar argument. These arguments are refuted in the
record. Company Witness Boyle explained at the evidentiary hearing that including financial
targets in the AIP is not designed to simply increase profits, but also lowers the costs that will be
in the Company’s cost of service (by both operating expenses and the Company’s financial
metrics).'*® He explained that Delmarva uses its incentive plan to drive certain performance that
it views as focal areas, such as reliability and safety.'®! Company Witness Ziminsky further

explained that the financial triggers also serve to “ensure that the incentives, one, can be paid out

of earnings and don’t jeopardize the Company.”'*? Staff and DPA’s assertion that the goal of the

¥ Exh. 5: Ziminsky Direct at 35:1-6.

"> Exh. 17: Boyle Rebuttal at 10:5-7; Tr. at 201:19-24 and 2021-6 (Boyle Cross).
"% Tr. at 201:21-24 and 202:1-6 (Boyle Cross).

157 Exh. 17: Boyle Rebuttal at 11:2-9.

8 Staff AB at 75.

Y DPA AB at 80.

'® Exh. 17: Boyle Rebuttal at 11:2-9.

'6! Ir. at 205:21-24, 205:16-23 (Boyle Cross).

62 Tr. at 693:3-8 (Ziminsky Re-direct).
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AIP is to increase shareholder dividend income is unsupported and the record in this proceeding
amply supports the inclusion of non-executive incentive compensation as a revenue requirement.

Delmarva has offered significant evidence that the AIP benefits customers and that
incentive programs are both valuable and routinely used across the utility industry to achieve the
best results out of utility employees. There is no evidence that Delmarva’s AIP constitutes
“waste, inefficiency or bad faith.”'® Accordingly, Delmarva requests thatr the Hearing Examiner
follow Commission precedent from prior to PSC Docket No. 05-304 and recommend that non-
executive incentive compensation be included as an element of Delmarva’s revenue
requirement.'®*

VIII. DELMARVA’S USE OF YEAR-END RATE BASE IS PROPER UNDER THE
COMMISSION’S MFRS.

In this proceeding, Delmarva developed its revenue requirement using the year-end
balances on its books. The Company determined that, given the scenario at the time of the
Application in which rate base was growing and revenue growth was not keeping pace, the use
of year-end rate base better reflected the rate base that would be representative of the rate
effective period.'®> Staff advocates that the Commission set Delmarva’s revenue requirement by
using an average rate base, asserting that the Company’s use of year-end rate base “overstates the
»166

revenue deficiency by understating the income capacity of the existing rates.

The Company’s use of year-end rate base should be approved by the Commission. The

' Delmarva Power, 508 A.2d at 859.

1% See PSC Order No. 8011 9 194. In Docket No. 09-414, this Commission denied the Company’s proposal for
lack of evidence as to the amount of compensation attributable to the achievement of safety, reliability and customer
service goals. Delmarva quantified the component allocation of the total non-executive incentive compensation in
this proceeding. Exh. 5: Ziminsky Direct at 36:3-6,

15 See Exh. 20: Ziminsky Rebuttal at 85:10-13.

1% Staff AB at 47. The discussion of this issue in Staff’s brief is a representative example of the rhetoric and
mischaracterizations in the brief. Staff states: “The Company explains this change in test year philosophy in just
three (3) lines of testimony from a witness who has never testified on the subject before.” Staff forgets that the
Company submitted approximately 4 pages of testimony discussing its use of year-end rate base in its rebuttal
testimony. See Exh. 20: Ziminsky Rebuttal at 82-85. Further, the number of times that Company Witness
Ziminsky has testified before the Commission with respect to a particular issue is meaningless.
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Commission’s Minimum Filing Requirements allow the use of year-end rate base in calculating a
public utility’s revenue requirements.'®’ Further, the Company adjusted its revenues to include
an annualization for its year-end customer counts, as well as an annualization of depreciation
expenses for year-end plant balances, including test period reliability plant closings.'® These
adjustments were done to ensure that revenues and depreciation expense properly matched the
year-end rate base.!®’

The combination of increasing rate base and lower revenue growth results in regulatory
lag that has contributed to the Company’s under earning over recent years.' " Accordingly, the
use of year-end rate base is appropriate in this proceeding to reflect a rate base that will be

representative of the rate effective period.

IX. CLASS COST OF SERVICE

A. The Company’s Proposed Class Cost of Service Study is Just and Reasonable and
Should be Used for Setting Class Revenue Requirements and Class ROR

In developing its Class Cost of Service Study (CCOSS), contrary to the arguments made
by Commission Staff, the Company did not disregard cost causation principles. As stated by
Company Witness Tanos, “The fundamental principle underlying the cost allocation process is
that costs should be attributed to the particular customer groups that cause the utility to incur
such costs”, '7! The Company has carefully evaluated each line item of the CCOSS: rate base,
revenues, and expenses to appropriately allocate the particular item based upon the underlying
principle of cost causation. Appropriately allocated costs then provide a basis to derive class rate

of return results and class reverue targets, and they serve as an important guide in designing the

' See 26 Del. Admin. C. 1002 § 3.1.1.
'8 Exh. 20: Ziminsky Rebuttal at 82:12-14.
9 14 at 82:16-18. Additionally, in calculating average rate base, Staff Witness Peterson failed to annualize test
Feriod reliability closings as recognized by this Commission in PSC Docket Nos. 05-304 and 09-414.
™ Id. at 85:4-6.
"' Exh. 8: Tanos Direct at 4:6-8.
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rates charged to each customer class. Delmarva’s proposed CCOSS is just and reasonable and
should be used as a basis for setting customer class revenue requirements and class ROR in this
proceeding.

B. The Cost Allocation Approaches Applied in the CCOSS are Equitable and
Reasonable and Should be Retained ‘

The cost allocation approaches used in the Company’s CCOSS are .consistent withrthe
methods used in the filings in Docket Nos. 05-403, 09-414, and 11-528, that served as the
foundation or starting point for the approved rate design in those cases. In this proceeding, the
CCOSS also incorporates the results of the initiatives stemming from the CCOSS workshop held
in compliance with Order No. 8011 in Docket No. 09-414, for consideration by the
Commission.!”

1. The Demand Allocation Methods used in the CCOSS Reflect Load Diversity

For decades, the electric distribution industry has applied standard demand measures for
cost allocation purposes that reflect load diversity considerations. These demand measures are
described in the NARUC Electric Utility Cost Allocation Manual (NARUC manual) on page
97.! The Company has applied these standard demand measures in the development of the
demand allocation factors used in its CCOSS for this case. The NARﬁC manual further explains
that load diversity at distribution substations and primary feeders is usually high and facilities
nearer the customer, such as secondary feeders and line transformers, have much lower load
diversity. Along this diversity continuum, the levels of the demands for each class and the actual

point for each customer will be different.!™

In the CCOSS, the primary distribution system plant costs that comprise the majority of

"2 Exh. 8: Tanos Direct at 7:20-8:21,

'™ The NARUC manual identifies the two demand measures: customer-class noncoincident (diversified) demands
and individual customer maximum (non-diversified) demands.

'™ Exh. 22: Tanos Rebuttal at 3:23-4:4.
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Delmarva’s distribution plant investment (including substations and primary lines) are allocated
using the class maximum diversified demands, reflecting the diversified demands served by
these facilities.'”” The secondary plant cost allocators recognize that equipment, such as line
transformers, may serve multiple customers so that the diversity of load will impact the sizing of
the transformer. Other transformers serve a single customer so no load diversity is considered in
sizing that equipment. Company Witness Tanos pointed out that the very large secondary
customers generally will have their own transformer at their facility and are generally not
adjacent to other large customers. Smaller customers have much smaller loads and are often
more clustered, which provides for the aggregation of several customers for sizing and installing
transformers.'”®

To reasonably reflect these conditions in developing the allocation of line transformer
costs, the CCOSS first isolated the larger secondary customers and allocated line transformer
costs to this class based solely on the customer maximum non-diversified demands. Next, the
remaining line transformer costs were allocated to all other secondary customers using the 50/50
weighting of class diversified demands and customer maximum non-diversified demands. The
50/50 weighted demand approach recognizes the aggregation described above and is a
reasonable and manageable approach to achieve a further allocation of these costs. Using only
one of the demand approaches (either class demands or customer maximuin) would under
allocate (class demands) or materially over allocate (customer maximum) costs to smaller
customers, such as residential. The magnitudes of these demands by customer class are clearly

shown on page 18-2 of Schedule (EPT)-1. The only proper use of the customer maximum

175 Exh. 22: Tanos Rebuttal at 2:19-3:2.
176 Exh. 22: Tanos Rebuttal at 4:9-15.
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demands is in the allocation with respect to large secondary customers.'”’ The Company’s
CCOSS applies a realisfic and manageable 50/50 weighting of the class maximum diversified
demand and customer maximum demands by class as the most reasonable and practical approach
by far to achieve a fair allocation of these costs.

Delmarva considers load diversity when designing facilities and sizing equipment to meet
customer demand and to efficiently make investment in the required equipment.'”® The Company
also conducts detailed analyses of the respective demands for each customer class in the
preparation of each cost study submitted to the Commission.'” This combined experience with
the operation of the Delmarva Delaware distribution system and the analyses of demands by
customer class, together with review of industry best practices, are the basis for the selection and
development of the cost allocation approaches used in the CCOSS.

Staff Witness Pavlovic has not provided any credible analysis, evidence, or alternatives
for the Company’s CCOSS, yet he professes that it is fatally flawed and should not be used to
distribute the revenue requirement for rate design purposes. Witness Tanos provided evidence
that the vast majority of the applicable distribution plant costs (about 80%) are allocated based
on a highly diversified demand allocator'®® — not zero diversity, as initially asserted by Staff
Witness Pavlovic,'®! and that the existing structure of the CCOSS demand allocation factors

"*2 Including the secondary plant allocators (blended demand

produce reasonable class results
allocators). Staff Witness Pavlovic’s apparent lack of understanding of even the basic structure

of the demand allocators used in the CCOSS is reason alone to reject his assertions regarding the

"7 Exh. 22: Tanos Rebutial at 4:16-23.

'™ Exh, 22: Tanos Rebuttal at 3:9-11,

‘" Exh. 8: Tanos Direct at 9:16-10:9; Exh. 22: Tanos Rebuttal at 2:8-5:5.

' Exh. 8: Tanos Direct Attached Schedule (EPT)-1 at 2:1-23. The “ALLOC” column identifies the allocation
aénproach.

"1 Exh. 10: Paviovic Direct at 13:15-14:1.

182 Exh, 22: Tanos Rebuttal at 7:20-23.
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load diversity embodied in those allocators,

The Company’s cost allocation approaches are: (1) consistent with the CCOSS filings in
Docket Nos. 05-304, 09-414, and 11-528; (2) based on experience with the Delaware distribution
system and ongoing detailed analyses of demands by each customer class; and (3) recognized
generally in the electric industry. In addition, to further refine the process now that the AMI
meters have been deployed within its service territory, the Company is developing a process to
integrate the new AMI metered data to prepare the demand measures used in the CCOSS.
Witness Tanos explained that the Company has recently started to use the AMI data from
residential and small commercial class services in the Load Settlement process.’® Once a full
year of load data has béen collected through this process, the Company will be able to determine
the CCOSS class maximum diversified loads and a full year of customer hourly demands will
also have been collected for analysis.'%’

2. Delaware Underground/Overhead System Cost Assignment

Staff Witness Pavlovic argues that Delmarva’s underground and overhead system costs
are not allocated appropriately because commercial customers generally make greater use of
underground facilities than residential customers.’®® However, he has not conducted any study
-or analysis whatsoever of the Dglaware distribution system to support his assertions.'®” In fact,
for the past forty-three years, Delaware law has required that regulated electric distribution

companies provide underground facilities for all new extensions of electric services for new

residential subdivisions of greater than five (5) lots and for multifamily buildings. '*® Every new

'3 In Direct Testimony, Staff’s CCOSS expert may have confused the demand allocators, with the demand measures
used in the CCOSS.

%% Exh, 22: Tanos Rebuttal at 6:8-11.

83 Exh. 22: Tanos Rebuttal at 6:13-18,

'% Exh. 10: Pavlovic Direct at 12:20-13:3.

87 Tr. at 965:4-17.

1% 26 Del. C. § 901(c).
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residential subdivision in Delaware is installed with underground facilities, and new homes are
predominately planned subdivisions."® Some recent construction data was also presented to
highlight this long term (multi-decade) trend.'””’ Because Staff Witness Pavlovic’s opinion is
based upon unsubstantiated assertions that are not supported by the evidence, it must be rejected.

Witness Pavlovic recommends that the Advanced Metering Infrastructure (AMI) data and
the Geospatial Information System (GIS) should be used to develop CCOSS demand allocators
to be submitted in Delmarva’s next rate case.'”! Witness Tanos emphasized that such an
initiative would require the interface of numerous major Company databases that are not linked,
and would be highly complex and expensive for cost of service purposes.’”> Witness Tanos also
emphasized that the Company’s asset accounting system is not maintained at the level of detail
needed for this request, and that the classification of customers itself under this proposal would
introduce additional complexities for cost assignment. Therefore, Staff’s recommendation should
be rejected.

3. The CCOSS Workshop Initiatives are Reasonable, were accepted by the Parties
and should be Approved.

The CCOSS developed for this docket includes certain initiatives undertaken as a result
of the CCOSS workshop conducted after the conclusion of Docket No. 09-414 in accordance
with the provisions of PSC Order No. 8011;'*® however, Staff argues that none of the parties
agreed to the initiatives resulting from the CCOSS workshop.'” The following initiatives were

incorporated into the CCOSS as a result of the workshop: use of Delaware specific load survey

%9 Exh 22: Tanos Rebuttal at 5:21-6:4.

' Exh 22: Tanos Rebuttal at 5:21-6:4.

! Exh 10: Pavlovic Direct at 15:15-16-:4.

2 Exh 22: Tanos Rebuttal at 6:22-7:15,

*The parties agreed to convene a workshop to address the CCOSS and revenue allocation issues in order to develop
an agreement on a CCOSS approach to be used in future rate cases. PSC Docket No. 09-414, Findings and
Recommendations of Hearing Examiner at 99314-316.

% Staff bricf at 93-94.
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daté to estimate residential non-coincident peak demand; use of weather normalized sales and
revenue data; the development of a revised Account 369-Service line allocator; and the
disaggregation of the traffic signal service form the general street lighting class.!® Despite
Staff’s argument, they produced no witness or other evidence to corroborate their position nor
did they argue against the merits of including these initiatives in the CCOSS. Both Company
Witness Tanos and DPA Witness Dismukes testified that these initiatives were in fact agreed to
by the partics,'*® and they should be adopted.

C. The Load Analysis Used to Develop the Demand Allocators is Reliable

Witness Dismukes recommends that the Commission adopt Delmarva’s proposed
CCOSS, subject to selected modifications. He lists the use of the most recently available analysis
of class load data as being an example of “deficiencies in the Company COS methodology.” '’
However, using demand allocators based on load studies from prior years is neither uncommon
nor does it create significant reductions in the reliability of the allocators.

The Company has followed historical filing processes and has used the most recent load
data available at the time of preparing the CCOSS. Witness Tanos detailed the processes
required to complete the load analysis for cost of service purposes explaining that the load data
was prepared annually on a calendar year basis and is compiled by supplier and customer class
after the determination of the Delmarva zonal loads.'*® The systemn and class peak load data is
then derived from a study of the prior calendar year retail load seftlement hourly loads. The
customer maximum demand has historically come from an annual analysis of all demand-

metered class customer demand and energy readings for the calendar year, together with a ratio

' Exh. 8: Tanos Direct at 7:20-8:21.

' Tr. at 918:17-24 and 919:1-11 (Tanos Cross). Exh. 14: Dismukes Direct at 32:21.
%7 Exh. 14: Dismukes Direct at 32:21-33:4.

19 Exh. 22: Tanos Rebuttal at 8:5-9.
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analyses performed on twelve-months of the residential profile class survey data.'® This process
has been consistently followed and was used in both Docket No. 09-414 and Docket No. 11-528
in the preparation of the CCOSS.

As explained by Witness Tanos, the CCOSS serves as an important guide in the rate
design process. Traditionally, the Company has prepared one class cost of service study that
provides guidance in the.rate design process for that case and produces reliable CCOSS results.
DPA also challenged the Company’s response to a data request regarding load research

200

sampling. The lead question in that data request asked how the Company developed the

appropriate load research sample for customer classes without demand metering. > The next
question in that data request asked for a listing of all statistical tests the Company has performed
to verify the accuracy of its load research sample.””” The Company’s response detailed the steps
involved and the many statistical tests originally undertaken to determine and validate the load

2
8. 03

research sample developed in 200 Witness Dismukes inferred from the Company’s data

responses that “[the Company] has not verified the validity of its load research samples since an

29204

analysis was conducted in April 2008... Witness Tanos e¢xplained, however, that the

Company performs regular monthly checks of the sample statistical reliability as part of the
monthly load profiling process for the Delmarva Zone final load settlement.?®

The Company presented evidence showing that non-demand metered class non-

coincident demands exceeded the statistical reliability design standards during peak months of

19 Exh, 22: Tanos Rebuttal at 8:9-14.
200 DPA brief at 137.

201 Exh. 90.

202 Id

203 Id

204 Exh. 14: Dismukes Direct at 33;2-3.
5 Exh. 22: Tanos Rebuttal at 8:20-22.
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the last several years”® Furthermore, a set of sample validation tests like those originally
performed for the sample design were performed and provide evidence that the sample data used
for the customer maximum demands for the Residential Classes were valid and statistically
reliable.®” As Witness Tanos testified, the Company’s load research sampling and analysis
process is a very rigorous one to ensure accuracy.”%

D. The Company’s Use of Labor to Allocate General and Common Plant follows Cost
Causation Principles and should be Retained

Witness Dismukes acknowledges that the Company’s Labor allocator is similar in
function to the use of operating labor ratios discussed in the NARUC Manual, 2% Moreover,
upon questioning by the Company, Witness Dismukes clearly stated that there is nothing wrong
with Delmarva’s CCOSS method; rather, he believes that his proposal is more straight forward
and less complex, and he simply prefers his methodology over that of the Company. '

As emphasized by Witness Tanos throughout these proceedings, the underlying principle
guiding the development of Delmarva’s CCOSS is cost causation.?!! The Labor allocator is
applied to General and Common plant as well as to certain Administrative and General expense
accounts that arc labor-oriented or labor-based, including infrastructure that houses staff, and
resources to meet personnel needs, including computers, communication equipment, and
software that are used by personnel to run the system.?'?

The Company also applies the Labor allocator in the development of the CCOSS for
Delmarva Delaware Gas, Delmarva Maryland, and the Atlantic City electric Company. Evidence

was also presented that the labor ratio approach is recognized as an acceptable allocation method

206 Exh. 22: Tanos Rebuttal at 8:20-9:13.
27 Exh, 22: Tanos Rebuttal at 8:20-9:13.
28 Tr. at 904:14-906:6.

%% Exh. 14: Dismukes Direct at 34:20-21.
2 Ty at 538:22-539:23,

Il Exh. 22: Tanos Rebuttal at 10:8-9.

12 Exh. 22: Tanos Rebuttal at 10:14-18.
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in the industry and by the FERC.2?

E. The Company’s Allocation Approach for Customer Information and Sales Expenses
(FERC Account 907-913) is Fair and Reasonable and Should be Retained.

Witness Dismukes argues that Customer Information and Sales Expenses should be
classified as customer-related, and then allocated based only on the number of customers.”** The
Company agrees with Witness Dismukes that the expenses included in FERC Accounts 907-913
should be classified as customer-related. In fact, the CCOSS does classify these expenses as
customer-related as clearly shown in Schedule (EPT)-2, “CUSTOMER COMPONENTS” 213
However, as Company Witness Tanos established, the use of the number of customers alone to
allocate the costs of Accounts 907-913 would assign the vast majority of the costs to essentially
one class, Residential, based on total class population. *'® He further pointed out that the
NARUC Manual describes the goals of the programs, such as conservation programs that include
saving electricity on an annual basis, and for Sales Expenses (Account 913), and that the
NARUC Manual suggests the use of a more general allocation scheme, rather than number of

customnters. 217

To provide a fair and representative approach, the Company prepared an equally
weighted composite allocation based on the number of customers and their corresponding sales
usage.”'® Finally, DPA’s Brief mentioned parenthetically that the Company offered no rebuttal to

Witness Dismukes’ recommendation insofar as it applies to Accounts 914-917. ¥ As clearly

shown on Schedule (EPT)-1, page 9, the CCOSS does not use these expense accounts, e.g.,

25 Exh. 22: Tanos Rebuttal at 10:19-22.

21 Exh. 14: Dismukes Direct at 36:24-26.

215 Exh. §: Attachments to Tanos Direct. DPA’s brief at 148-149 also references the NARUC Manual regarding
Meter Reading Expenses (Account 902} and Uncollectible Accounts expense (Account 904). The Company
performed separate studies to determine the allocation of Accounts 902-904 which are not allocated using blended
customer and sales allocation factors.

216 Exh, 22: Tanos Rebuttal at 11:8-10,

7 Exh, 22; Tanos Rebuttal at 11:19-12;2.

218 Exh. 22: Tanos Rebuttal at 11:12-16.

1 Staff’s Brief also references the NARUC manual regarding FERC Accts. 902-904 (not within Staff’s discussion
of accounts 907-913),
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Account 917 is for non-Major Utilities only.?%

F. DEUG’s Proposal to Allocate Distribution Plant Accounts 364-367 on both a
Demand and Customer Basis Should be Rejected

DEUG Witness Phillips agrees that the Delmarva CCOSS comports with generally
accepted costs of service methods, but argues that certain distribution plant accounts currently
classified as demand-related should be re-classified as customer-related.”' Further, he supports
the use of the Minimum Distribution System (MDS) analysis to determine this customer cost
component. The Commission previously considered use of the MDS in Docket No. 05-304, and

2 There has been no evidence presented of changed conditions in this proceeding

rejected it.
such that would now cause the Commission to reconsider use of the MDS, and for the many
reasons detailed in Witness Tanos’ Rebuttal Testimony, DEUG’s proposal should be rejected.

The Company’s proposal to classify distribution poles, lines, and line transformers as
demand-related, and to classify services and meters as customer-related, is consistent with the
methods used in previous studies before the Commission and provides a reasonable classification
of the customer-related cost components. The Company’s approach is well-recognized in the
industry and should be adopted.”*

Delmarva’s proposed CCOSS filed in this case is consistent with the Company’s
submissions in prior cases that were the starting point for the approved rate designs in those
cases. The CCOSS also reflects the agreed initiatives from the CCOSS workshop and is building
the processes to incorporate the new AMI data, as addressed previously. The CCOSS that the

Company has submitted provides a just, reasonable and practical approach to achieve a fair

allocation of costs to the respective customer classes and the Company respectfully requests that

220 Exh. 8: Attachments to Tanos Direct.

2! Exh, 16: Phillips Direct at 3:1-4.

2 Docket No. 05-304, Order No. 6903 1{297-298.
3 Exh, 22: Tanos Rebuttal at 16:5-10.




it be adopted for use in this proceeding.

X. RATE DESIGN

A. The Company’s CCOSS is not flawed and its Proposed Rate Design is Just and
Reasonable

Staff’s sole argument is that because, in their opinion, Delmarva’s CCOSS is flawed, the

rate design is also flawed and should be rejected ***

The DPA argues that because the typical
residential bill is already too high, with the increase proposed in this proceeding, Delmarva’s rate
design is unjust and unreasonable and, therefore, gradualism principles dictate the need to ease
the effect of the increase.””®

As already argued, Delmarva’s CCOSS is not flawed, it is the same CCOSS that has been
used in Docket Nos. 05-304, 09-414 and 11-528 that has formed the basis for rate design in those
proceedings, and, therefore, the Company’s CCOSS should be adopted. In preparing the
Company’s rate design, Company Witness Santacecilia testified that her job is to reflect as best
as possible a fair and cost causative allocation of revenues.”?® She further confirmed that in
using the Unitized Rate of Return (UROR), the Company attempts to put all of the rate classes
on an equal footing.227 The underlying assumption of the UROR is that every class reflects

228 Therefore, there is no basis for DPA’s

appropriately the costs it is putting on the system.
argument that the rate design is unjust and unreasonable and violates the provisions of 26 Del. C.
§303(a).

B. DEUG’s Argument pertaining to the General Service Transmission Customers
cannot be Supported

DEUG raises‘ issues with the revenue allocation as it relates to the rate Delinarva

224 Staff brief at 94.

225 DPA brief at 150; 154.
226 Tr. at 882:2-4.

27 T, at 883:1-3.

28 Ty a1 883:10-12.
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proposes to charge the General Service Transmission (GST) class. DEUG argues that
Delmarva’s proposal fails to properly account for the power factor credit provided to this class
under certain circumstances which, they argue, reduces costs to and benefits the entire system.
- DEUG, therefore, proposes that the rate increase for GST class be no more than one-half the
system average percentage increase.” The problem with this argument is two-fold. First,
DEUG has not provided any evidence that there are reduced costs and benefits to the system
resulting from the power factor credit, and second, Witness Phillips’ proposal is arbitrary.
Witness Santacecilia testified that she has no basis to know of the extent of benefits to other
customers resulting from GST customers maintaining a 90% power factor because no study has
been performed to make that determination.”® And, DEUG Witness Phillips provided no
evidentiary support for such contention; therefore, DEUG’s position should be rejected.

The Company’s rate design is consistent with the rate design used in prior dockets, is fair

and reasonable and should be approved.

29 DEUG brief at 3.
B0 Ty, at 895: 11-16.
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CONCLUSION

Delmarva has requested in this proceeding a rate that will be reflective of the services
provided by the Company during the rate effective period. The Company requests a rate base,
cost of service and rate design that adheres to past ratemaking treatments approved by the
Commission. On the [insert number] issues where Delmarva asks the Commission to recognize
a treatment that differs from past Commission decisions, Delmarva identifies that it is seeking a
change in precedent and provides the reasons why the change is appropriate. The record and
Commission precedent, as summarized in the Company’s Initial Brief and here, support the
conclusion that the Company has met its burden in this proceeding. The Company has offered
substantial evidence to support its cost of capital recommendation as well as the appropriate
treatment of known and measurable post test period adjustments. Accordingly, Delmarva

respectfully requests that its requested increase be approved.

Respectfuily submitted
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INTERIM ORDER
JURDEN, J.

*1 Having reviewed the written submissions,
pertinent case law, Delaware Lawyers' Rules of
Professional Conduct and  Principles of
Professionalism for Delaware Lawyers, the Court
issues the foliowing INTERIM QRDER. The Court
raises Superior Court Civil Rule 12, subpart (f) sua
sponte with regard to the content of Appeliant's
Reply Brief found on pages seven, two, three and
four, respectively. The Court is aware this is an
atypical application of Rule 12(f), in that case law
suggests sua sponte rulings to strike are
traditionally used to permit consideration of
untimely miotions to strike or_motions to strike
made under the incorrect rule. However, the
Court is obligated to undertake this inquiry, even
absent a motion to strike by the Appellees, given
the plainly disparaging and discourteous tone of the
Appellant's briefing and the Court's interest in
restoring professional civility in this matter. Thus,
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for the reasons that follow, the Court on its own
initiative = ORDERS STRICKEN from the
Appellant's Reply Brief all of the improper
commentary identified below. The Appellant is
instructed to re-file an amended Reply Brief within
ten (10) days of this INTERIM ORDER.

FN1. See Myer v. Dyer, 1987 WL 9669, at
*2 (Del.Super.)(noting that “[e]ven if the
motion is considered untimely, this Court
may rule sua sponte to strike those portions
of the Complaint ... it considers to be
‘immaterial” or ‘impertinent.” °); Stinnes
Interoil, Inc. v. Petrokey Corp., 1983 WL
412258, at *1, (Del.Super.) (explaining
that “since the Court, under this rule, may
act on its own initiative, an untimely
motion may be considered.”); Goldsmith v.
Doctors for Emergency Services, Inc.,
1984 WL 547849, at *1 (Del.Super.)
{applying Super. Ct. Civ. R. 12(f) to a
motion to strike brought under Rule 9(b),
finding “[tfhe Court, however, finding
those portions [of the complaint] redundant
.. will, of its own initiative, strike those
portions.”).

Procedural Background

By way of background, the Appellant filed its
Complaint for a writ of certiorari on January 26,
2005, secking appellate review of two
administrative decisions: the July 13, 2004 Notice
of Rule to Show Cause Decision issued by the New
Castle County Department of Land Use and the
December 30, 2004 Decision of the New Castle
County Board of License, Inspection and Review
{the *“Board™). Specifically, the Appellant
requests the reversal and remand of the Board's
Decision, alleging that the Board: (1) proceeded
irregularly by applying the incorrect legal standard
and issuing an invalid written opinion; (2)
committed errors of law in reaching it conclusions
as to the issues of the statute of limitations, waiver,
equitable estoppel and application of the BOCA

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works.
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National Building Code; and (3) erroneously found
the grading/drainage Violation Notice unsatisfied.
The Court allowed the petition for the Appellani's
writ of certiorari on February 7, 2005, and, on
March 8, 2005, the record was filed with the
Prothonotary. Pursuant to the June 16, 2005
modified briefing schedule, briefing in this matter
concluded with Appellant's August 12, 2005
submission of the *Plaintiff's Reply Brief”’ that is
presently at issue.

FN2. Pl. Opening Br., 395 Assocs., LLC. v.
New Castle County, C.A. No. 05A-01-013
(Apr. 29, 2005). (D.L8).

FN3. PL. Reply Br., 395 Assocs., LLC. v.
New Castle County, C.A. No. 05A-01-013
(Aug. 12, 2005). (D.I.15).

Discussion

Motions to Sirike are governed by Superior
Court Civil Rule 12. Subpart (f) of Rule 12 permits
the Court on its own initiative and at any time to
“order stricken from any pleading ... any redundant,
immaterial, [or] impertinent .. matter.” As a
general rule, p%ﬁ(l motions to strike such matters
are disfavored. Further, objectionable material
will only be stricken if jt is clearly found to be *
‘unduly prejudicial.” ? Therefore, courts grant.
such motions “sparingly, and then only if clearly
warranted, with doubt being resolved in favor of the
pleading.”

FN4. Messina v. Klugiewicz, 2004 WL
1043793, at *2 n. 6 (Del. Ch.) (citing 2A J.

MOORE, = MOORE'S  FEDERAL
PRACTICE § 1221[2], at 2317 (2d
ed.1985)).

FN5. Salem Church (Delaware) Assocs. v.
New Castle County, 2004 WL 1087341, at
*3 (Del. Ch.) (considering a party's motion
to strike under the equivaleni Court of
Chancery Rule, Ct. Ch. R. 12(D);
Crowhorn v. Nationwide Mut. Ins. Co.,
2001 WL 695542, at *7 (Del.Super.)
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(applying Super. Ct. Civ. R. 12(f)).

FN6. Crowhorn, 2001 WL 695542, at *7
(citing Pack & Process, Inc. v. Celotex,
503 A.2d 646, 660 (Del.Super.Ct.1985).

*2 To that end, the Court considers whether the
matter pleaded “has some relevancy to the cause of
action,” “is directly in reply” to a matter pleaded
and is “offered in support of a direct issue.”
Accordingly, an “immaterial” matter is defined as
one that has “no essential or important relationship
to the claim for relief or the defenses being pleaded,
or a statement of unnecessary particulars in
connection_with and descriptive of that which is
material.” Similarly, statements that “do not
pertain, and are not necessary, to the issues in
question” are “impertinent” materials. A
matter can be stricken if it clearly has “no possibie
bearing on the subject matter of the litigation” or
fails to “set out any issuable fact” and is found
“unduly prejudicial” to a party.

FN7. Id. (citing Pack & Process, 503 A.2d
at 660).

ENS. Salem, 2004 WL 1087341, at *2
(citing 5A CHARLES ALAN WRIGHT &
ARTHUR R. MILLER, FEDERAL
PRACTICE AND PROCEDURE § 1382,
at 706-08 (2d ed.1990)).

FN9. Salem, at *2 (citing 5A CHARLES
ALAN WRIGHT & ARTHUR R.
MILLER, FEDERAL PRACTICE AND
PROCEDURE § 1382, at 711 (2d
ed.1990)).

FN10. Messina, 2004 WL 1043793, at *2
n. 6; Crowhorn, 2001 WL 695542, at *7
(citing Pack & Process, 503 A.2d at 660);
Salem, 2004 WL 1087341, at *3.

With regard to the Appellant's Reply Brief, the
Court questions what possible connection or
relationship exists between the Appeliant's
allegations that the Board proceeded irregularly

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works.
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under an incorrect legal standard or that its written
conclusions were fabricated by its attorney, and the
abusive commentary on Fage seven of the
Appellant's Reply Brief.FNl Page seven contains
a diatribe opining that citizens' boards ignore
applicable legal standards in decision making and
are the functional equivalent of an appointed
“group of monkeys.” This disparagement
culminates with the Appellant's assertion that such
a board permits its attorney to “interpret the grunts
and groans of the ape members” to reach “whatever
conclusions” the attorney wishes based on the
record.FN These statements are disgraceful and
have no place in our Bar or this Court. The
statements serve no other purpose than to inflame,
insult and offend, and have no legal “value or
relevancy” to the relief sought by the Appellant or
defenses offered by the Appellees on appeal.

FN1t. Crowhorn, 2001 WL 695542, at *8.
FN12. PL. Reply Br., at 7. (D.L15).

FNi3. Id

FN14. Crowhorn, 2001 WL 695542, at *8.

Unfortunately, the Appellant does not stop
there. Instecad the Appellant peppers its legal
arguments with uncivil and unnecessarily rude
critiques_of the Appellees' positions that drip with
sarcasim. The two most egregious of these
attacks appear in the closing paragraph of the
Appellant's “Counter-Statement of Facts” and the
opening paragraph of its argument. The
Appellant closes its recitation of the facts by asking
the sardonic and unnecessary question: “Why
would the [Appellee] want to start making
decisions on the merits when it could continue to
run {the Appellant] into the ground for sport based
upon  whatever whimsicalFNf];ecuIation the
[Appellee] could conjure up?”

FN15. Pl. Reply Br., at 1 n. 1 (“snide
litigation factic™), 2 (“Laughably, the
County found ...”), 3 (“To describe such
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irresponsible ... conduct as arbitrary would
be charitable.”), 18 (“The County is so
confused ...”).

FN16. See Pl. Reply Br.. at 2-3, 4.
FN17. Id at 2-3.

The Appellant's argument section follows with,
“In]ever one to miss an opportunity fo deny a party
the right to a fair and impartial hearing on the
metits, the County outdoes itself again by raising
for the first time on appeal that [the Appellant] is
barred from appealing the tii"nﬁllys fited Rule to
Show Cause decision ...” This attack,
impugning the Thonesty, fairness, integrity,
impartiality, and competence of the Appellee is
highly inappropriate and constitutes “undignified or
discourfeous conduct that is degrading to a
tribunal.” The Appellant concludes this paragraph
by directing the Court's attention to Appellees’ legal
authority cited in their Answer because it will
;%%gkly dispense with this ridiculous argument.”

Like the wundignified and discourteous
“monkey” analogies discussed above, the Court
finds this content to be “impertinent material” that
does not pertain and is wholly unnecessary to the
issues at bar. It has “no essential or important
relationship” to any claims made in the Appellant's
writ or Appellees’ defenses.

FNi38. Pl. Reply Br., at 4.
FN19. Id

F¥N20. Board of Education v. Sussex Tech
Education Ass'n., 1998 WL 157373, at *2
(Del. Ch.) (granting a motion to strike
portions of a complaint, detailing a party's
improper touching of a student, as
“irrelevant and prejudicial allegations”
included for “no legally appropriate
reason” given the “purely procedural
issue” of which tribunal “should decide the
question of arbitrability.”).

FN21. Salem, 2004 WL 1087341, at *2.
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*3 Not only are the above statements irrelevant
to resolution of the issues on appeal, but this
unprofessional discourse is prejudicial because it
places before the Court inflammatory statements
implicating the integrity, intellect and competence
of the Appellees and their attorney in an ill fated
attempt to color the Court’s perception of the legal
issues before it. Consequently, the Appellant is
ordered to strike all of these statements from its
Reply Brief and re-file its amended reply in ten
(10) days.

Finally, the Court expresses its deep concern
about the unnecessarily antagonistic tenor of
written advocacy in this case. The Court agrees that
the Appellees' reference to the Appellant's principal
forming his own home warranty company “[tJather
than purchase a home warranty from a reputable
and established company” was at best
UNNecessary. However, it in no way justifies
the Appellant's subsequent uncivil commentary
offered to the Court in its briefing. Nor does it
justify raising the issue informally, via footnote in
the Appellant's “Counter-Statement of Facts,” that
suggests the comment represents the Appellees’
hope that “the Court will decide the matter based
upon any potential bias or prejudice that it may
have against [the principal], rather than on the
merits.”

FN22. Def. Answering Br., 395 Assocs.
LLC v. New Castle County, C.A. No.
05A-01-013 (Jul. 22, 2005), at 3. (D.1.14).

FN23. Pl. Reply Br., at 1 n. 1. (D.L15).

It is troubling that the Court must remind
counsel for both parties that incivility and personal
attacks cross the boundary of zealous advocacy into
the realm of unprofessional conduct that only
degrades the quality the legal practice in Delaware.
Counsel should remember that “[tthe ethical
standard requiring lawyers to represent a client
zealously is qualified b}g Nt%li: phrase ‘within the
bounds of the law.” ’ “[Tlheir role is to
zealously advance the legitimate interests of their

Page 4

clients, while maintaining ia_“?\})é'gpriai:e standards of
civility and decorum.” “Civility is an
attitude, a way of thinking that demands ﬁsczbgle be
treated with dignity and respect.” As
explained by the Delaware Supreme Court, civility
plays:

FN24. Randy J. Holland, President'’s
Message, THE BENCHER, Jul/f
Aug.2003, at 2.

FN25. CODE OF PRETRIAL CONDUCT
4(a) {(Am. Coll. of Trial Lawyers 2002).

FN26. Jason Hawkins, Language &
Civility, THE BENCHER, Jul./Aug.2005,
at 13.

an important role in the administration of civil
and criminal justice. Without it, litigation
becomes even more expensive and public trust
and confidence in the administration of justice is
undermined.

FN27. Kaung v. Cole Nat. Corp., 884 A.2d
500, 507 (Del.2005).

Moreover, counsel should bear in mind that
legal professionals who bring:

“a clear commitment to thoughtful listening,
tolerant mutual respect, and measured, caring
advocacy and decision making”: shine a
light upon the meaning of ordered liberty for all
who are affected by the justice system. We are
the keepers of civility in that system. We are the
keepers of the rule of law. We must, therefore, be
models of civility wherever we are.FN29

FN28. Deanell R. Tacha, President's
Message, THE BENCHER, Jul/
Aug.2005, at 2.

FN29. Id

Within the practice of law, courtesy, formality
and decorum are not simply a matter of form:

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works.
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[dlecorum makes for efficiency in the courtroom
and an increase in the exchange of information.
Rule of decorum and etiquette prevent chaos ...
and assist in the discovery of truth between
conflicting evidence. Disiuptive tactics thwart
justice. Civility aids ethics while incivility
corrupts. ’

FN30. John J. Jurcyk, Jr., Honor The Law!
The Essential Role of Civility in the Legal
System, THE BENCHER, Jul./Aug.2005,
at 21. ’

*4 Specifically, with regard to the benefits of
professional, civil conduct before judges, one
commentator has noted that:

[a] courteous presentation permits the decision
maker to concentrate on the subject matter at
hand rather than have to rule out distractions
caused by rudeness, inappropriate behavior or
personal attacks.

FN31. Id. at 20.

Thas, for the benefit of all parties and in the
interests of the administration of justice, this Court
reminds counsel that it expects “all counsel will act

“to represent their respective clients in an exemplary
manner with conscious respect of the fine
professional traditions that Delaware atforneys are
expected to present in our courts.” “Counsel
are all professionals and, as Delaware attorneys,
should take justifiable pride in attorney c%ﬁg
which has been promoted within this State.”
Therefore, they “should not reflect any ill feelings
that clients may have toward their adversaries,” in
their dealings with the Court and other counsel.

Counscl are also reminded that:

FN32. Crowhorn v. Nationwide Mut. Ins.
Co., 2002 WL 1274052, at *5 (Del.Super.)

FN33. Srate v Az‘zupiti.s_‘, 1996 WL
33322267, at *3 (Del.Super.).
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FN34. CODE OF PRETRIAL CONDUCT
4(a) (Am. Coll. of Trial Lawyers 2002).

lawyers are always engaged in the administration
of justice... The public's respect for the
administration of justice is frequently a function
of how they see lawyers-the officers of the court-
conduct themselves in routine matters.

FN35. Randy J. Holland, President’s
Message, THE BENCHER, Jul./
Aug 2003, at 2.

Generally, [Hawyers should treat all other
lawyers, all parties, and all witnesses courteously,
not only in court, but also in other written ...
communications.” FN36 Written submissions to the
cowrt “should [not] disparage the integrity,
intelligence, morals, ethics, or personal behavior of
an adversary unless such matters are directly
relevant under the controlling substantive law.”

Further, counsel “should avoid hostile,
demeaning, or humiliating words in written and
oral communication with adversaries.”

FN36. CODE OF PRETRIAL CONDUCT
4(a).

FN37. CODE OF PRETRIAL CONDUCT
3.

FN38. CODE OF PRETRIAL CONDUCT
4(b).

As the Court made clear in Crowhorn v.
Nationwide Mutual Insurance Company, this Court
will not “[condone] or ... accept or permit the use of
profanity, acrimony, derisive gibes, or sarcasm with
respect to any communication related to any matter,
proceeding, wrii:ing9 meeting, etc.” involved in
pending cases. FN And, although a member of
the Delaware Bar submitted the uncivil briefing
presently before this Court, and not an attorney
admitted pro hac vice, the Couri's recommendation
in Crowhorn is still appropriate: “both parties ...
should become intimately familiar with the
preferred conduct for Delaware attorneys as set
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forth in Delaware Supreme Court Rule 71 which
contains the Delaware State Bar Association
Statement of Principles of Lawyer Conduct.”

Specifically, the Court directs counsel's attention to
the Principles of Professionalism for Delaware
Lawyers, subpart A (1)-(4), which provides in
pertinent part, that Delaware attorneys should:

FN39. Crowhorn, 2002 WL 1274052, at *5
(finding revocation of the admission pro
hac vice of an attorney unnecessary to
preserve the integrity or fairness of
proceedings in spite of behavior that
included the wuse of similar uncivil
language in correspondence during an
earlier arbitration.).

FN40. Id.

develop and maintain the qualities of integrity ...
[and] civility ... that mark the most admired
members of our profession ... A lawyer's integrity
requires personal conduct that does not impair the
rendering of professional service of the highest
skill and ability; ... [and] treating others with
respect ... [A] lawyer ... should treat all persons,
including adverse lawyers and parties, fairly and
equitably.... Professional civility is conduct that
shows respect ... for the courts and colleagues....
Respect for the court requires ... emotional self-
control; ... the absence of scorn and superiority in
words of demeanor.... A lawyer should represent
a client with vigor... Such representation,
however, does not justify conduct that ... is
abusive, rude or disrespectful. A lawyer should
recognize that such conduct may be detrimental
to a client's interests and contrary to the
administration of justice.

FN41. Supr. Ct. R. 71(b)(ii)

*5 As its final point, the Court instructs
Appellant's counsel that:

[tthe profession [will] go a long way toward
reaching a reputation of professionalism and

Page 6

civility if we do our best to think first and act as
we would want to be treated.... The purpose of
this profession is to serve clients, the public and
the administration of justice. Therefore, as
officers of the Court, we _are duty bound to be

FN42

professional and civil.

FN42, John J. Jurcyk, Jr., Honor The Law!
The Essential Role of Civility in the Legal
System, THE BENCHER, Jul./Aug.2003,
at 21.

It is a sad day when the Court must intervene in
matters of this sort, which may implicate Rule
3.5(d) of the Delaware Lawyers' Rules of
Professional Conduct. Having now done so,
the Court does not anticipate any further incivility,
unprofessional  written advocacy or other
undignified or discourteous conduct that s
degrading to the Court and casts a pall over our rich
tradition of civility and professionalism.

FN43. DEL. LAWYERS' RULES OF
PROF'L CONDUCT R. 3.5(d): “A lawyer
shal! not ... engage in conduct intended to
disrupt a tribunal or engage in undignified
or discourteous conduct that is degrading
to a tribunal.” See also Matter of Shearin,
721 A2d 157, 162 (Del.1998); Matter of
Ramunno, 625 A2d 248 (Del.1993);
Paramount Commc'ns v. QVC Network,
637 A.2d 34, 53 (Del.1993).

IT IS SO ORDERED.

Del.Super.,2005.

395 Associates, LLC v. New Castle County

Not Reported in A.2d, 2005 WL 3194566
(Del.Super.)

END OF DOCUMENT
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Opinion

MEMORANDUM OPINION
BABIARZ, Judge.

*1 The Unemployment Insurance Appeal Board conducted
a hearing concerning Suzanne Quinn's appeal of the decision
of the Appeals Referee that she left her employment without
just canse and was thus disqualified for benefits under 10
Del.C. § 3315(1). After bearing additional testimony offered
by both parties, the Board reversed the decision of the Referee
and held that Quinn had been discharged without cause and
thus was eligible for benefits under 10 DelC. § 3315(2).
Currently before the Court is Carousel's appeal from the
Board's decision.

Carousel contends that it was denied procedural due process
in that the Board, without adequate notice, conducted a de
novo review exceeding its authority and that Quinn was
allowed to relitigate the issues before the Board, whereas
Carouscl's representative was not accorded a reasonable
opportunity to reply or similarly relitigate the issues
before the Board closed the record. Furthermore, Carousel
contends that it was denied substantive due process in that
Quino produced no new credible and probative information

sufficient to support the reversal of the Appeals Referee’s
decision.

No particular form of proceeding is required to constitute
procedural due process in administrative proceedings; all that
is required is that the liberty and property interests of the
parties be protected by the rudimentary requirements of fair
play. Mitchell v. Delaware Alcoholic Beverage Commission,
Del.Super., 193 A.2d 294, 311-312 (1963) rev'd on other
grounds, Del.Supr., 196 A.2d 410 (1963). 19 Del.C. §3321(2)
provides that the Board may prescribe the manner in which
hearings before the Board are conducted.

The Notice of Hearing before the Board sent to Carousel
summarized the procedures as set forth in the Unemployment
Insurance Handbook for Employers (1989):

An appeal has been filed against an Appeal Referee's decision
concerning a claim for unemployment benefits. A hearing
has been scheduled before the [UIAB]. This hearing is not
a de novo teview and the parties will not be permitted to
relitigate the case in its entirety. Each party will be given the
opportunity to present additional relevant evidence and legal
argument as to why the Referee's decision should be upheld
or reversed.

Ifwitnesses are needed 0 help you present your case you must
arrange for their appearance at the hearing.

In the exercise of quasijudicial or adjudicatory
administrative power, administrative hearings like judicial
proceedings are governed by the fundamental requirements
of fairness which are the essence of due process, including
fair notice of the scope of the proceedings and adherence
of the agency to the stated scope of those proceedings. See
General Chemical Division, Allied Chemical and Dye Corp.,
v. Fasano, 94 A.2d 600 (1953); Shields v. Utah Idaho Ceniral
Railroad Company, 305 1U.8. 177,59 S.Ct. 160, 83 L.Ed. 111
(193R); Morgan v. United States, 304 U S. 1,58 S.Ct. 733, 82
L.Ed. 1129 (1937).

Due process as it relates to the requisite characteristics of the
proceedings entails providing the parties to the proceeding
with the opportunity to be heard, by presenting testimony
or otherwise, and the right of controverting, by proof, every
material fact which bears on the question of right in the matfer
involved in an orderly proceeding appropriate to the nature
of the hearing and adapted to meet its ends. See generally 2
Am.Jur.Administrative Law § 353, p. 166.
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*2 After reviewing the transcript of the hearings before the
Referee and the Board, I am satisfied that a fair and impartial
hearing was conducted before the Board. At the beginning of
the hearing the Board advised the parties to keep in mind that
the proceeding before the Referee was a part of its record and
that they wanted to hear “any new evidence or testimony or
dispute of any findings of fact of the Referce. Both parties
were unrepresented by counsel, therefore the Board acted
properly in permitting the parties latitude in presenting their
cases. It should not be expected that the issues would be
addressed with the directness and skill of an attorney trained
in the art of advocacy. Each party was afforded an equal
opportunity to present its case, and, under the circumstances,
the Board restricted the scope of the hearing as much as
possible to only relevant issues bearing upon the Referee's
decision.

The Notice of Hearing advised Carousel that additional
relevant testimony would be permitted by the parties. At
the close of the designated time for the hearing, cne of the
Board members expressed that after hearing the testimony
he still did not inderstand why Judith Donahue, the owner
of Carousel, alleges that Quinn abandoned her job. Donahue
was afforded an opportunity to readdress specific issues that
were unclear to the members of the Board and likewise
Quinn was afforded a rebuttal. During the hearing Donahue
raised no objections to any of the testimony offered by
Quinn and was offered ample opportunity to offer testimony
addressing Quinn's allegations. Furthermore, Donahue raised
no objection to the close of the proceedings which had already
been extended to permit her an additional opportunity to
clarify or add to her prior testimony. I am satisfied that both
parties presented their case to the Board and Carousel was,
therefore, afforded procedural due process.

Carousel next contends that the Board disregarded the record
before the Referee and conducted a de novo review of the
case. The record, however, does not support this contention.
At the onset of the hearing the Board annocunced that the
record before the Referee was a part of its record and the
Referee's findings were incorporated by reference in the
summary of evidence portion of its written decision.

Although the Board never addressed the Referee's findings
specifically or indicated reasons why those findings were
unacceptable, there is no requirement that the Referee's
decision be specifically addressed. Rather, the Board's
obligation, when it assummes that the evidence submitted to the

Referee is part of the record, is that it must review the record
of the Referee before it decides the case or due process may be
violated. See Kowalski v. Unemployment Insurance Appeal
Board, Del.Super., C.A. No. 88A-11.-3, Gebelein, J. (Jan. 22,
1990). Carousel has not provided the Court with anything
more than a naked allegation that the Board disregarded
the record generated before the Referee, Neither the Board's
conduct at the hearing nor the content of its written opinion
indicate that the Board disregarded the record before the
Referee. 1 am satisfied that the Board did not exceed its
powers of review and considered all the evidence submitted
in both hearings.

*3 Carousel contends that Quinn presented the Board with
no new credible and probative information sufficient to
support the reversal of the Appeals Referee's decision.

This Court's appellate jurisdiction over the decisions of
the Board is very limited. The factual determinations
of the Board, if supported by substantial evidence, and
in the absence of fraud, shall be cooclusive and the
jurisdiction of this Court shall be confined to guestions
of law. See 19 DelC. § 3323(a); see also Delgado v.
Unemployment Insurance Appeal Board, Del.Super., 295
A.2d 585 (1972); Boughton v. Division of Unemployment
Insurance of Department of Labor, Del Super., 300 A.2d
25 (1972); Ortiz v. Unemployment Insurance Appeal Board,
Del.Super., 305 A.2d 629 (1973), rev'd on other grounds,
Del.Supr., 317 A.2d 100 (1974).

The dispute between Quinn and her employer resilting
in this action concerns whether Quinn was fired or quit.
At the Referee’s hearing, Quinn and Donahue were the
only witnesses who testified. The testimony offered by
the two regarding the events which led to the termination
of Quinn's employment was relatively consistent, however,
each interpreted the significance of their actions and their
intentions differently. Because neither Quinn stated to
Donahue that she was quitting her job nor did Donahue
state to Quinn that she was fired, the Referee was
required to make decisions concerning the intentions of
the parties based upon their testimony, ultimately involving
determinations of credibility. Quinn contested many of the
factual determinations of the Referee and appealed his
decision to the Board on that basis.

In Renshaw v. Widener University and Unemployment
Insurance Appeal Board, Del.Super., C.A. No. 84A-NO-16,
Babiarz, J. (Jan. 2, 1987), like the case at hand, determinations

1
¥
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of intent had to be made requiring the Referee to weigh
the credibility of the parties' testimony. The decision of the
Referee was appealed to the Board and reversed without
a hearing. The Court stated that under ordinary standards
of review, in the absence of a supplementary or de novo
hearing, the Board would be obliged to accept the factual
determination of the Referee, if supported by substantial
evidence. Idat 2.

Although in Renshaw the Court interpreted 19 Del C. § 3320
as granting the Board carte blanche in reviewing the factual
findings of a Referee, it stated its reluctance to affirm a
decision of the Board which amounted to a naked judgment
of credibility different from that arrived at by the officer who
heard the testimony. The Court, nonetheless, affirmed the
Board's decision because it was based upon a logical and
reasoned analysis of the evidence presented at the hearing
before the Referee and did not offend the general principle
that great deference is owed to the factual findings of a trial
officer. Id at 2 (citing Levin v. Smith, Del.Supr., 513 A.2d
1292 (1986).

Thus, the standard in Delaware is that the Board need not
accept the findings of the Referee if its decision is a logical
and reasoned analysis of the entire record and supported
by substantial evidence. See Kowalski, supra at 22-25. In
the instant case, not only did the Board have the record
before the Referee, it was able to independently observe the
demeanor of Quinn and Donahue and weigh their credibility.
The Board also heard the testimony of Cyndi Kowalczyk
from the Department of Labor, an impartial witness whose
testimony supported Quinn's case.

#4 Tt is not the Court’s province to reevaluate evidence
presented to the Board and make its own decisions as to the
credibility of the witnesses, the weight of their testimony,
or the reasonable inferences that may be drawn therefrom.
Coleman v. Department of Labor, 288 A2d 285 (1972).
Therefore, if there is such relevant and competent evidence

as a reasonable mind might accept as adequate to suppoit

the conclusions of the Board, the Court will not disturb

its findings. See Quaker Hill Place v. State Human Rights
. Commission, Del.Super., 498 A.2d 175, 179 (1985).

The findings of the Board serving as the factual predicate
to its determination that Ms. Quinn was fired and had not
quit are supported by the evidence. The evidence is quite
clear that both Quinn and Donahue were dissatisfied and
tension between the iwo was increasing. In the moming of
the final day of Quinn's employment an argument ensued at
which time both parties expressed their dissatisfaction with
the employment arrangement. After finding that Quinn had
not expressed an intention to quit her job but that a leave of
absence had been discussed, the Board focused its attention
on the haste with which Donahue acted in contacting the
Chamber of Commerce and the Department of Rehabilitation
to notify them that Quinn had quit her job. A reasonable
inference can be drawn that, in light of the increasing tension
between the two and the arguments that ensued, Denahue,
frustrated with the entire situation and possibly angered by
Quinn's comment that Donahue was the worst person she ever
worked for, hastily and impulsively acted in a manner which
would lead one to conclude that she had discharged Quinn.

Although the evidence could arguably support a contrary
conclusion that Quinn quit, the Court must give deference
to the Board's findings. The Board had before it the record
before the Referee and had the opportunity to observe the
demeanor of the witnesses firsthand and make its own
assessment of the credibility of the witnesses and draw its own
conclusions and inferences from the wilnesses' testimony. I
find that there is such relevant and competent evidence as
a reasonable mind might accept as adequate to support the
conclusions of the Board; therefore the decision of the Board
is affirmed.

IT IS SO ORDERED.

End of Document
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BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF DELAWARE
VOLUME 1

IN RE: IN THE MATTER OF :

THE INVESTIGATION INTO

DELMARVA POWER & LIGHT

COMPANY'S RATE REQUEST FOR : PSC DOCKET NO. 13-152
DISTRIBUTION INFRASTRUCTURE:

INVESTMENT (FILED APRIL 16, :

2013) :

Public Service Commission Hearing taken
pursuant to notice before Gloria M. D'Amore, Registered
Professional Reporter, in the offices of the Public
Service Commission, 861 Silver Lake Boulevard, Cannon
Building, Suite 100, Dover, Delaware, on Tuesday, April
23, 2013 beginning at approximately 1:31 p.m., there
being present:

APPEARANCES:

On behalf of the Public Service Commission:
J. DALLAS WINSLOW, CHATIR

JAY LESTER, COMMISSIONER

JOANN CONAWAY, COMMISSIONER

VERITEXT NATIONAL COURT REPORTING COMPANY
MID-ATLANTIC REGION
300 Delaware Avenue Suite 815
Wilmington, DE 19801
(302) 571-0510

VERITEXT NATIONAL COURT REPORTING COMPANY
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830
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APPEARANCES CONTINUED:

On behalf of the Public Service Commission
JULIE DONOGHUE, ESQUIRE

On behalf of the Public Service Commission
JAMES McC. GEDDES, ESQUIRE

on behalf of the Public Service Commission
LAWRENCE W. LBEWIS, ESQUIRE

On behalf of the Public Service Commission
ROBERT HOWATT, EXECUTIVE DIRECTOR

JANIS .. DILLARD, DEPUTY DIRECTCR

ALISA BENTLEY, SECRETARY

OCTAVIA WOODARD, SECRETARY

On behalf of the Attorney General's Office:
REGINA IORII, ESQUIRE
JAMES ADAMS, STATE SOLICITOR

Staff:

Staff:

Staff:

Staff:

On behalf of Delmarva Power & Light Company:

TODD GOODMAN, ESQUIRE
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CHAIR WINSLOW: Next on the agenda is
Item No. 5, in the matter of the investigation into
Delmarva Power and Light Company's fate request for
distribution infrastructure investment to consider
Staff's motion of proposed Order 8363 sgeeking relief on
behalf of Delmarva Power & Light's customers regarding
excessive investment distribution and reliability
infrastructure.

Mr. Geddes.

MR. GEDDES: Chair Winslow, Members of
the Commission. 1It's nice to be back.

CHAIR WINSLOW: Nice to see you. 1It's
additive to see you.

MR. GEDDES: I have great help here next
to me. So, hopefully, I won't stumble along too badly
this afternoon.

This is Staff's motion that was filed
last week, which asked the Commission to consider whether
a separate docket should be opened to consider the level
of investment in Delmarva's electric distribution system.

The motion is pretty straightforward,
and the reasons for it are set forth in the motion. And
I would also suggest to you that the response that the

company filed yesterday, unfortunately, is predictable in

VERITEXT NATIONAL COURT REPORTING COMPANY
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supervise and regulate. It is great policy for the
company, and then, basically, the company is supposed to
meet those standards, those regulations, those
requirements.

And Reg 50 is a perfect example. Those
standards were set for reliability and the company has an
cbligation to meet them.

So, to suggest somehow that we are
trying to timnker around with the day-to-day management of
the company, I believe it is a little disingenuous.

But the reason why this will not work in
this rate case isg because first, as yvou know, rate cases
are on a seven-month trigger. And rate cases are pretty
much accounting cases, green eye ghape, how much
investment, what's the return, what kind of revenues do
we have and what's the deficiencies that the company
should be entitled to collect.

Occasionally we get into some rate
degign igsues, but recently those have been somewhat few
and far between, although I would say AMI was an issue
that we spent some time on in the last case.

But pretty much it's accounting. It's
not policy. It's not determining whether there should be

additional standards or additional metrics to review

VERITEXT NATIONAL COURT REPORTING COMPANY
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830




10

11

i2

13

14

15

16

17

18

15

20

21

22

23

24

Page 8

these investments.

Now, why is Staff concerned about this
all of a sudden. Well, if you look at the company's
filing, and some of those facts are in the motion, we
have a $300 million dollar investment cowming down the
line captioned as reliability.

Now, I've spent a few years in this
chair, and I know that in the '80's and in the '90's and
in the beginning of the 2000's, which I think they called
the odds, but in any event, I never heard of reliability
investment. It was just investment.

And now, in the company's case, we have
80 percent of their projected comnstruction over the next
five years captioned as reliability investments.
$300 million dollars. Not something to sneeze at.

aAnd what do we have in the current case.
We have $10 million dollars of reliability additions in
the current case.

Now, I'm not askiﬁg you to, obviocusly,
get involved in the facts of the current case, but this
is part of their filing, which clearly indicates that the
case is made up of an attempt to capture $10 million
dollars in reliability investment. That still leaves

almost $300 wmillion dollars not in the case. And Juery,
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where are we going to have an opportunity to loock at
that? Are we supposed to look at it on a case-by-case
basis, or would it be better 1f we locked at it in the
context of creating some standards or some guidance for
customers as to why this additional investment is
necessary?

So, it's clear that this can't be done
in thig particular case as the company suggest. And
we're not asking for public comment. We're asking for
public forums. There's a difference.

The comment is just where the public
come in and puts their comments on the record. We’'re
asking specifically that public forums be set up where
senior management comes and the public can come and the
public can get guidance on the need for these
investments, why they have to be done now, and most
interesting, what kind of cost containment, what kind of
programs is the company engaged in in trying to reduce
these costs, what impact does it have on 0&M. I mean,
presumably, 1f we are putting all of this money into the
ground, there should be some return on reduced operation
and maintenance cost.

All of that needs to be looked at in the

context of 35300 million dollars of reliability
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investment, not the $10 million that sits in this current
case that the company is involved im.

So, that's the reason why on a
procedural basis, we think it is important so that we can
look at it globally and not just look at it individually.

Now, the third argument they make, there
are some days when you just love practicing law. And
being an administrative lawyer and having the opportunity
to share time with the three of you, sometimes four,
sometimes five. But Mr. Goodman, I love Mr. Goodman,
he's a great guy, but he takes us to task for allegedly
not being clear to the Commission about the company's
efforts with regard to creating metrics for reliability
investment. '

And if you look at his footnote on Page
7, I just have to read it, it 1s so grand, Delmarva's
Counsel regrets having to attach informal E-mail
communications between Counsel to this response. It is
however, Staff that has made the flawed representation
that Delmarva has not moved forward with its settlement
obligation on reliability issues. Duty bound to both the
client and the Commission to make gure. And then he has
gome other comments, as I recall, fulmination about this

alleged attempt by Staff to not be clear.
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Now, the company attaches as Exhibit No.
1 an E-mail, and I agree with them. I do not believe the
E-mails should be attached to the motion. But he opened
the door. So, we'll just proceed ahead.

!So, he has this E-mail, which is
addressed to Janis and myself, saying, you know, what are
doing about metrics. And I will tell you that when we
cancelled the hearings in the prior case in 11-528 in
August of last year, this was an issue. And I know it
because it was the issue I was most concerned about. And
we made sure that it was in the settlement agreement that
came before the Commission that you approved in December
that there was language in there that we would talk about
multiyear rate cases and we would talk about these other
matters.

So, in response to this motion, Mr.
Goodman says, Well, here is my letter. It says, you
know, Oh, I reached out to you. And the 1ast part of
that letter says, Let us know your thoughts. Well, you
know, I did let Mr. Goodman know my thoughts. And, in
fact, I wrote to him on February 27th and said, Yes,
we're having a meeting March 14th. Why don't you develop

some metrics, and we'll talk about them. And we met on

the 14th about multiyear, and we met on April 11th about
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multiyear.

Well, I'm just going off your motion,
Todd. There are lots of correspondence running around.

But in any event, I asked the company
whether they would develop some metrics. I copied Janis.
I copied Amy. I copied the people who were working on
this.

And so, I find it somewhat curious after
31 pages of multiyear material, the last page is the
best. Begin the deeper dive. I thought I was going to
be certified for SCUBA diving registration.

In any event, we have 31 pages of
multiyear Powerpoint presentations, analysis. But on the
metric side, we don't have anything. We have zero.
Notta. Nothing.

Now, I'm not saying that the company
ien't willing to do that. I was only making the position
of Staff in our motion to say it has been eight months
and he don't have any metrics. We now know that we have
300 -- let me try this again -- $397 million dollars
worth of investment coming of which $309 million is
reliability. We need to understand how we are going to
convince ratepavers that the improved service that the

company continues to talk about is measurable and
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guantifiable.

If you saw the letter to the editor
yesterday by Mr. "Petrocelli," he was suggesting in his
comments about the excessgive compensation to the
executives that he didn't see, in his world, any
improvement in service and was wondering why he should
pay more in rates.

8o, the Commission clearly has the right
and the opportunity to set up a separate docket, if it
feels, in its administration of the supervision and
regulations of this company, to investigate whether this
amount of investment is appropriate and whether
additional standards to measure it should be implemented.

This is not accounting. This is
something that's a lot bigger, and it's going to require
a lot of effort. It cannot be done in a single case.
And it clearly stretches out until 2017.

So, for those reasons, that's why Staff
believes this is appropriate. 2And I do find it curious
that the company, again, won't take this opportunity and
say, yes, okay, we understand these things, and maybe it
would be helpful to everybody to have a focused
proceeding on these numbers and some metrics. And it

would help them ultimately, I think.
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us to do, and now this comes. 8o, none of this is making
sense.

CHAIR WINSLOW: To you?

MR. GOODMAN: Right.

CHAIR WINSLOW: Mr. Goodman, with
respect to the argument made by Mr. Geddes that there are
issues in this particular request by Staff that are
beyond the scope of the rate base case, I didn't really
hear you make any substantive argument against that
argument .

Is there something that you forgot to
say, or is there something you would like to say?

MR. GOODMAN: Let me try to do a better
job.

The settlement itself, which is now an
order approved by you, you will accept the settlement of
the case under the terms set forth in the settlement is
for Staff, the Public Advocate, to work together outside
of the confines of the case to do certain things.

Two of those, the two main things are
work on this reliability concern. How can we show
customers that they get a benefit in some guantifiable

way from this reliability spent. You ordered us to do

that.
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We have had people working on it since
the day, actually before you, way before you approved the
settlement, and that's what we are doing. So, this
absolutely came out of the blue. And it is cutting it
off. I don't think it is appropriate. That's the
substantive thing. It's stopping us from doing us what
we've been ordered to do.

CHAIR WINSLOW: My perception of the
gituation is, there has been a settlement. There has
been some discussion. But the Staff wants to know about
the future. There are a lot of the discussions,
obviously, some of the discussions are about the future.
But that is what they are really looking at.

MR. GOODPMAN: Absolutely.

CHATR WINSLOW: And it appears to me
from my hearing of the discussion that Ms. Iorii agrees
with Mr. Geddes that there will be items outside of the
relevant inquiry at the rate base case that they would,
or that you could successfully object to 1f it were in
the rate base case, not that you would necessarily for
some certain reasons. There seems to be a different
element here. And I haven't really heard anything that
indicates to the opposite.

MR. COODMAN: You're correct. There is
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Re:  Policy Filing - Delmarva Power & Light Company’s
Proposed Forward Looking Rate Plan

Dear Secretaty Bentley and Mr. Howatt:

Enclosed for filing with the Commission is Delmarva Power & Light Compaiy’s
{Delmarva or the Company) policy filing entifled: “Proposed Forward Looking Rate Plan of
Delmarva Power & Light Company.” The proposed Forward Looking Rate Plan (or “FLRP”)
arises out of the obligation of the- parties as sef forth i 1_13 the Seftleriient of Delmiarva’s Jast electric
base rate case (Docket No. 11-528), which was approved by the Commission in Order No. 8265
(the “11-528 Settlement”). The pertinent portion of the 11-528 Settlement provides that
Delmarva, Commission Staff (“Staff”) and the Dwxsmn of the Public Advocate (“Public
Advocate™) agree “to:meet and discuss several issues outside the confines of {a] rate proceedinig
in the hopes of resolving each of them.” Thoseissues include:

1) the establishment of metrics to help castomers understand how investment in

Delmarva’s plant i §ervice benefits them in aquantifiable manter, and

2) alternative regulatory methodologies which would iriclude, but not be limited to,
mukti-year rate plans.

Immediately following the 11-528 Seitlement, Delmarva began working in earnest on the
development of an alternative regulatory methodology that would accomplish both of the issues
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addressed above. Delmarya, Staff, and the Public Advocate began meeting informally and
discussing the general design concepts of a plan. These discussions spanned several months and
included a number of potential components of the Forward Looking Rate Plan, including but not -
limited to: customer and Company impacts, potential terms and conditions, levels of spending
for capital and operations and maintenance (or O&M) costs, and the development of more
stringent minimum reliability performance standards. While the FLRP is a Delmarva proposal, it
incorporates issues of importance to Staff and the Public Advocate, many of which were
developed during these meetings. '

The FLRP presents a change from the traditional rate making process used for many
years. Unlike the traditional rate making process, where the Commission looks at a past “lest
year” in an effort to set rates that will reflect a utility’s cost during a future rate effective period,
the FLRP aligns rates with the costs actually betng incurred to provide service. This alignment is
achieved by estimating the amount that Delmarva will spend on capital and O&M for each of the
future four years that FLRP rates will be in effect. Rates are established based upon the amount
of spending determined to be appropriate for those four future years. As explained below, this
change will provide significant benefits to customers, the Company, and the State. A nurhber of
events have led Delmarva to the conclusionrthat now is the time to consider the benefits of a
multi-year or “forward looking” rate plan, inctuding:

» Customer rescarch has established that the primary issme of impbrtance to
Delmarva’s customers, both business and residential, is the reliability of electric
‘service; '

» The increased frequency and severity of storms over the last decade; coupled with

the damage to the regional grid and economic impact caused by these storms, has

- resulted in a national recognition of the critical need to make the system less

vulnerable to weather-related outages and reduce the time it takes to restore power
after an outage occurs.

o The digital/electronic requirements of individuals, business, government,
communication systems, healthcare and emergency services have developed to
the point where the level of reliability required is now greater than in the past.
There has been broad recognition among respected independent professional
organizations, federal and local government agencies, businesses, first responders
and Homeland Security officials of the critical need to increase the reliability of
the electric grid.

+ The slow economy’s impact on load growth, combined with increased capital
investment in infrastructure driven by increased customer expectations and needs
around reliability, have had the effect of increasing the frequency of distribution
rate increase requests by the Company;
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* Numerous stakeholders have expressed concerns over the frequency and cost.of
rate increase filings that ultimately get passed on to consumers and the ability of
- consumers to manage unpredictable rate increases in the current economy;

¢ Inits cwrrently pending base rate case, Delmarya testified that in order to address
the reliability and system maintenance needs, Delmarva plans to invest $397
million in capital into its system from 2013 through 2017. Staff filed a petition,
which led to the opening of the Reliability Docket (Docket No. 13-152) regarding
the Company’s level of planned investments in reliability and the rate impact
those investments may have upon Delmarva’s customers.

o Staff has consistently expressed its concern that Delmarva’s customers be able to
understand the benefits they receive from increased investments in the reliability .
of the system.

The proposed FLRP is a multiyear rate plan carefully designed to address all of these
issues. This filing will demonstrate that the proposed FLRP balances the needs and concerns of
customers, the Company, the Commission and the State while achieving the following:

1. Providing Delmarva with the ability to develop a more relisble electric
distribution system that meets the needs and expectations of Delmarya’s
customers and the State of Delaware. :

2. Providing more stringent mandatory minimum reliability performance standards
that are backed by bill credits to customers if the reliability standards are not met
by Delmarva,

3. Providing known, reasonable and manageable distribution rates over a four year
period, while reducing the regulatory costs to our customers cansed by multiple
annual filings. , :

4. Providing customers with rate predictability not available under the traditional
rate making process by establishing what rates will be each year for a fiture four
year rate effective period.

Set forth below are the customer distribution rate impacts of the proposed FLRP. As the
attached testimony describes in detail, these rates would include not only the reliability capital -
investments through 2017, but also the additional non-reliability capital costs, as well as the
operations and maintenance expenses nceded to maintain and enhance the distribution system
through year 2017. '
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) Yearl Year 2 Year3 Year4
Monthly Total Bill $ Impact ! $3.00 $3.85 $1.97 $0.69
Mo_nthly Tota] Bill % Ir;npact 223% 2 80% ' 139% | 0.48%
Authorized (‘:g;;n on Equity 9.75% 9.75% 9.75% | 9.75%
Estimated FLRP Earned ROE 7.81% 8,80% 9.75% 9,75%

- Table 1 — Typical Residential Customer Bill Impact and Company Return

The table above illustrates that under the FLRP, the typical residential customer would
experience bill increases once per year averaging less than $2.40 per month, which equates to an
average total bill increase of less than 1.8% per year over the four year FLRP period.? While
Delmarva recognizes that even moderate bill increases are difficult for some customers,
providing reliable and safe electric delivery service comes with costs. As experts and leaders
from across the nation and Delaware have expressed, if we do not make these critical electric
distribution system infrastructure investments now, customers will pay far higher costs later in
the form of damage to the economy, reduced household income, loss of jobs, compromised
emergency services, and a higher cost of rebuilding the system in later years. The distribution
rate impacts under the proposed Forward Looking Rate Plan (set forth in the fable above), if
adopted, would achieve all of the benefits discussed above, while resulting in a manageable rate

impact on customers.

As the attached testimony provides in greatér detail, the FLRP eases the rate impact for
customers in the first two years as the Company earns lower than its currently authorized return,
while providing more certainty around annual revenue that will enable the Company to continue
its critical reliability investments into the system. By years three and four, the Company will
have the opportunity to earn its authorized ROE 0f 9.75%. In addition, in the event the proposed
FLRP is accepted, it would serve as a resolution of the currently pending base rate case (Docket
No. 13-115) and avoid the filing of another electric base rate proceeding until af least 2017. The
incremental cost of conducting an electric rate case proceeding is approximately $650,000 - a
cost that is included in customer tates. By avoiding, the cost of rate cases over the four year
" FLRP period, an additional savmgs of approximately $2.6 million that would normally be
iricluded in rates is also avoided.

In addition to moderatc rates, greater efficiencies and critical system infrastructure
investments that would arise out of the FLRP, Delmarva proposes that the current Regulatory
Docket 50 minimum reliability standard of SAIDI 295 be made more siringent as each year of
the FLRP progresses. By the fourth year of the FLRP, the current Docket 50 minimum

* For a typical residential customer of 1,000 KwH per month.

% As the testimony reviews in detail, the FLRP applies only to Delmarva Power’s distribution rates and, as such,
does not affect rates during the four year peried related to energy supply or legislatively-mandated programs, such
as Renewable Portfolio Standards Compliance.

Page 4 of 5




reliability standard would be SAIDI 179, which is more than 35% more stringent than it 1s today.
In addition, Delmarva has proposed that refunds in the form of bill credits be paid to customers if
Delmarva does not meet the stricter minimum reliability standards. Adoption of stricter
minimum reliability performance standards backed by refunds to customers is a key element of
the FLRP. This element serves to address a pivotal issue of both Staff and the Public Advocate:
that customers be able to understand that they are receiving a reliability benefit out of the system
infrastructure investments made by Delmarva. Delmarva agrees with Staff and the Public
Advocate on the importance of that issue, and, therefore, has made it a cenfral element of the

proposed FLRP.

The attached testimonies of witnesses Glenn Mootre, Gary Zibinski and Marlene
Santacecilia contain the details of the Forward Looking Rate Plan. The FLRP is the result of
‘months of hard work by Staff, the Public Advocate and Delmarva and is designed to provide
significant benefits to all stakeholders. Delmarva acknowledges that this filing represents the
first opportunity Staff and the Public Advocate will have to review the full details of the
proposed FLRP and we look forward to working closely with all stakeholders to review and

examine the plan.

Respectfully Submitted,

- | o A
Todd L. Goodman GaryR. %ckbﬂdge '
Associate General Counsel Regional President
Delmarva Power & Light Compan_y Delmarva Power & Light Company
enclosures
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Delmarva (GAM)
DELMARVA POWER & LIGHT COMPANY
BEFORE THE
DELAWARE PUBLIC SERVICE COMMISSION
DIRECT TESTIMONY OF GLENN A. MOORE
DOCKET NO, 13-
Please state your name and position.

My name is Glenn A. Moore. I am Regional Vice President for Delmarva
Power’s (Déhnarva or the Company) New Castle Region.

What are yoﬁr responsibi!itif-:s in your role as Regional—Vice President for
Delmarva Power?

1 am resporisible for external relations in Delmarva’s Ncw-Castle Delaware
Region and Delmarva’s participation in the comrpunities it serves. My
responsibilities also include éstablishing and maintaining strong ties with our state
and local communities, including corporate philanthropy and community
involvement. I am a liaison within the Company on bebalf of the cuétomers and
wﬁmuﬁﬁes that Delmarva serves and am accountable to see that Delmarva meets its
obligations in the New Castle region.

Please state your educational background and professional experience.

I hold a Bachelor of Science (1983) and a Masters Degree (1992) in:
Economics, both from the University of Delaware. I have worked for Delmarva for
over 28 years. I staried my career at the Company in Corporate P_l.'-mning, where 1
was respoﬁsib_le for load and energy forecasting. Other positions include: _Anaiy_st in

Gas Business, Supervisor of Benefits, HR Strategic Partner in the former Conectiv

competitive businesses, Vice President of Operations in Conectiv Communications,
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and Customer Advocate. I became Vice President of the Delmarva Power Region in
2006.
What is the purpose of your Direct Testimony?

The purpose of my Direct Testimony is to: (1} explain why the Company has
made this filing, (2) explain the history of the Forward Looking Rate Plan (FLRP or

the Plan), (3) explain general principles included in the design of the FLRP based on

_outreach to stakeholders, (4) explain at a high Jevel the concept of the FLRP and its

components, (5) provide a comparison between the traditional ratemaking process
and the FLRP process, (6) provide a description of the benefits and customer impact
of the FLRP, (7) explain how the FLRP relates to the Delaware Public Service;
Comunission’s (the Commission) investigation in PSC Docket No. 13-152 {(the
Reliability Docket), (8) prov-ide an overview of the development of the inputs to The
Regulatory Plarming Model (the Model) at the foundation of the FLRP, (9) explain
what general rules would be needed to administer the FLRP, and (10) infroduce the
other Company Witnesses. '
Why has the Company made this filing? .

The FLRP presents a change from the traditional rate making process used for
many years. As explained below, this change would provide significant benefits to

customets. A number of events have led the Company to the conclusion that now is

the time fo consider the benefits of a multi-year or “forward looking” rate plan, '

mcluding: N
e As part of the Commission’s approved settlement (the Settlement) in the

Company’s last electric base rate case (PSC Docket No. 11-528), the Staff of




Witness Moore
1 -the Public Service Commission (Staff), the Division of the Public Advocate
2 (Public Advocaie) and the Company agreed to “discuss alternative regulatory
3 methodologies, including a multi-year rate plan,” recognizing that times were
4 changing and other options should be considered; |
5 o Customer research has established that the primary concern of De]mar\{é’s
6 customers, both business and residential, is the reliability of the electric
7 service grid;
8 e The increased frequency and severity of storms over the last decade, coupled
9 with d_amage to the regional grid and the e@noﬂc impact caused by these
10 storms, has resulted in a national recognition of the c:itic;al need to make the
11 system less vulnerable to weather-related outages anci to reduce the time it
12 takes to restore power after an outage occurs;
13 o The greater relianée of individuals, businesses, govémments, l_:lealthcarc and
14 emergency services on electricity has developed to the point where the level
15 of reliability required by customers is now greater;
16 s The slow economy’s impact on customer growth, combined with increased
17 7 capital mvestmex_lt in inﬁ'astructuré driven by increased customer expectations
18 around reliability, have had the effect of increasing the frequency of
19 distribution-rate increase requests by the Company,

20 e Numerous stakeholders have expressed concerns over the frequency and cost
21 of annual rate increase filings that ultimately get passed on to consumers, and
22 the ability of consum&s to manage unpredictable rate increases in the current
23 economy;

3
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The Staff filed a petition which led to the opening of the Reliabiiity Docket
regarding the Company s level of planned investments in rehabﬂity; A

In connection with the Settlemeni' Staff, Delmarva and the Public Advocate;
agreed to discuss alternative regulatory ‘methodologies that would include, but
not be limited to, multi-year rate plans; and |
Staff has consistently expressed its concern that Delmarva’s customers be-able
to understand the benefits ﬁley receive from increased invesiments in the

reliability of the electric system.

This filing will demonstrate that the FLRP balances the needs and concerns of

customers, the Company, the Commission and the State while doing the following:

1. Providing Delmarva with the ability to develop a more reliable electric

distribution systeiﬁ that meets the needs and expectations of Delmarva’s
customers and the State of Delaware.

Providing more stringent mandatory minimum reliability performance
standards that are backed by bill credits to customers if the reliability
standards are not met by Delmarvé.

Providing known, reasonable and manageable cﬁstribuﬁon rates over a four
year period by reducing filing costs and developing rates projected to provide

Delmarva with a reduced earned retumn in the first two years of the four year

rate effective period and then adjusting the raie of retum for the_next two ,

years to prov1de the Company with the opportmnty to earn its currently

auithorized return on equity (ROE) as cstabhshed in PSC Docket No. 11-528.
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4. Providing customers with rate predictability not available under the traditional
- rate making process vby establishing what -rates will be each year for a future
four year rate effective period.
‘What is the history of discuséions to date on the FLRP Concept?

" In the Settlement (PSC Docket No, 11-528), the parties agreed to meet and
discuss (1) “alternative regulatory methodologics, including a multi-year rate plan” |
and (2) “the establishment of -mefrics related fto reliability investments so that
customers are aware of how investment in Delmatva’s plant in sendce'beneﬁté tﬁe'm
in a quantifiable manner.” Therefore, the Company, Staff, and the Public Advocate
began meeting informally and discussing the general design concepts of a FLRP.
These discussions spanned several months and iﬁcluded a number of potential
components of the Plan, including but not limited to: -customer and Company
jmpacts, potential terms and conditions, levels of spending for capital and Operation
aﬁd Maintenance (O&M) costs, and the concept of more stringent minimum
reliability performance standards.

In April 2013, at the request of Staff, the Commission opened the
Reliability Docket in order to ioc;k more speciﬁda]ly at (1) the future levels of
reliability capital investments, (2} minirmum rel}ability service levels, and (3) the
impact of reliability investments on rates. Because these three issues are addressed in
the proposed FLRP, and given the procedural schedule of the current base rate case in

PSC Docket No. 13-115 (the 2013 Base Rate Case) and the Reliability Docket, the

Company believes that now is the optimal time to consider adopting the FLRP.
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In seeking input frem the Public Advocate, the Staﬁ, and other stakeholders,
what general principles were found to be important to include in the FLRP?

" 1 believe that all stakeholders agree that two general principles must be
included in the design of a FLRP. First Principle: A plan with stable, reasonable rate
impacts to customers that recognize the current economic conditions.

The focus of this principle is to determine a revenue increase thﬁ v;zill allow
the Company to continue making its planned capital investments, while at the same
time: (1) lolv_vering and stabilizing the annual cost increase to Delmarva’s customers
and (2) providing the Company with the opportunity to achieve its currently
authorized ROE of 9.75% wi%hin three vears. The FLﬁP consists of a proposed
increase in elec‘t.ric delivery revenue in the amount of $56.3 million over four years,
which results in the féﬂowing four year total bill- impaets, primarily driven by the

associated Company return each year:

Year 2014 Year 2015 | Year 2016 | Year 2017
Monthly Total Bili $ ' - '
‘ Tmapact ' $3.00 $3.85 $1.97 $0.69
Monthly Total Bill %
Impact 2.23% 2.80% 1.39% 0.48%
Authorized ROE 9.75% 9.75% 9.75% 9.75%
Estimated FLRP Earned

ROE | 7.41% 8.80% 9.75% 9.75%

Table 1 — Typical Residential Customer Bill Impact and Company Return

Second Pﬁnciple: Adopting more stringent reliability performance standards

which incorporate consequences for not meeting those standards.

* For a typical residential customer using 1,000 KwH per month.
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The second principle includes making the current Docket 50 minimum
reliability performance standards more stringent as the FLRP period progresses and
providing for bill credits to Delmarva’s customers if those more stringent reliability
perfonﬁance standards are not achieved. This principle assures that customers will
realize the benefits associated with the levels of reliability capital investments and
system maintenance embedded in the FLRP.

In addition, the Plan establisﬁes the future targeted level of capital and O&M
irvestments before the Company actually makes those investments. This is
significantly different than the current rate making process, whereby the Commission
primarily reviews Delmarva’s expenditures only after they are incurred. Accordingly,
the proposed FLRP provides- the Commission with the aﬁility to review, regulate and
establish rates based upon Delmarva’s current and future capifal investment plans. |
Can yon provide an overview of how the FLRP was developed?

- The FLRP répresents 2 balance between thé needs of the customer and the
needs of the Company, while allowing customers to realize benefits over the
traditional rate case précesé. The two key components of the Plan, closely tied
together, are (1) the forward looking Model and (2) the overall balancing of needs
between the customer and the Company through the setting of the inputs to the

Model. These two components, combined with many comments received from

stakeholders, resulted in 2 pian designed to create a new way of setiing rates for

Delmarva Delaware that is more reflective of today’s needs.
The first component of the Plan is the Model which determines projected

customer financial impacts based on fundamental inputs around capital investments,
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more favorable working enviromment for the Company.. Delmarva conducts

extensive customer surveys to determine what its customers want and need. These

surveys have consistently shown that the three most important factors to our

" customers are, in order of importance: (1) reliability, (2) customer service, and (3)

reasonable rates. The FLRP, with its improved minimum reliability performance
standards and rate predictability, was specifically developed to enaﬁle Delmarva to
provide customers what fhey have consiétéﬁtly told us they want. |

The second benefit the Company will obtain is a more predictable revenue
stream. BEven though the FLRP calculates rates to achieve an ROE in the first two
years that is below the currently authorized ROE of 9.75%, removing the
ﬁnpredictable nature of ﬁture filings over a gpan of four years is expécted to be
viewed favorably by the investment community.

The final benefit is that Delmarva believes that the Plan creatés a clear path
toward an opportunity for Delmarva to earn its anthorized ROE and eliminate

regulatory lag in the process. Regulatory lag has beent a challenging issue in the

utility industry and one that greatly concerns the credit analysts in the industry. I

described ¢arh'er'in ny testimony why the reduction of regulatory lag provides
significant benefits to both uiilities-and customers. |
Can you explain the customer benefits of this rate plﬁn?

Customers Would see three pnmary benefits under the FLRP. The first is
reasonable and known distribution rates for the next four years. A crlt101sm of 7
traditional regulation from a customer perspective is that rates are not predictable for

any length of time, making budgeting difficult for both residential and commercial
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customers. In contrast, the FLRP provides for known rates for a period of four years
into the future. While knowing what utility rates will be is beneficial to residential
customers, it is particularly advantageous to commercial customers, as it facilitates
better budgeting and planning. |

The second benefit for customers is the improved minimum level of reliability
to which the Company has committed. The éompany agrees to the establishment of
more stringent minimum reliability standards: a SAIDI that is 35% more stringent
than the current Docket 50 minimum performance standard in year one, and become;s
meore stringent in each of the three subsequentv yeats- o_f the four year FLRP rate
effective period. The specific SAIDI targets were shown earlier in my iestimony.
The Company also agrees to customer bill credits associated with performance that
falls outside of a range around a reliability performance target going forward, as
discussed below. The Staff has made it clear that Delmaﬁa’s customers need to see

quantifiable benefits from the investments Delmarva is making to maintain and

" enhance the reliability of its system. Delmarva agrecs with Staff and as such,

developed the FLRP with these more su'ingent minimum mandatory reﬁability
requirements, backed by bill credits to customers if Delmarva fails to meet the stricter
reliability standards.

A third benefit is that the overall cost of the regulatory process is reduced

uncier the FLRP. The mcremental cost of conductmg an electric rate case proceeding

. is approximately $650,000. Accordingly, a rate case conducted every year Over a

four year period would total approximately $2.6 million. That $2.6 million is a cost

that is included in rates paid by customers. Because the FLRP would set rates for a

28
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1 period of four years, the savings to customers in avoided regulatory costs alone would
2 be significant. That regulatory cost savings is one more factor that leads to lower.
3 rates under the FLRP. .

4 Q28. Can you discuss other benefits besides those seen by the customer and the

5 , Company?
6 A28, Yes. The investment Delmarva is committing to me;.ké over the next four
7 yéarsv has the potential to create additional jobs in the State, directly and indirecﬂg-}. In
8 | capital alone, the Company will be spénding $356 million ogfer the next four years.
1 In addition, the Company. believes that the f)redictabiﬁty of future rates is a
10 driver toward economic development. A ne*;v business looking to move to Delaware
11 has a clear idea of the costs of future deli\_}ery rates for the next four calendar years.
12 |  As Imentioned earlier in this testimony, adoption of the FLRP will enable
13 Delmarva to know what the acceptable level of system invesﬁnent will be over the
- 14 next four years — providing the Company with the ability to develop a more feliab_lé
15 - electric distribution system that meets the needs_ and expectations of Delmarva’s
16 customers, the State of Delaware aud the nation. An inc;.;easingly reliable electric
17 grid is essential to meeting thé rapidly-evolving needs of an increasingly digital
18 society, The increased reliance of individuals, businesses, governments, healthcare
19 and emergéncy services on electricity has developed to the point’ wh(_ere thg level of
20 reliability that may have béep acceptable even a few years ago is no. longer suitable.
21 ” It -is reasoz-;-t-d;)l; to ne;);p;act ﬂlﬁt or;rsocietf wﬂl c;;nﬁnﬁe to becomg r_norereliant ﬁfon
22 the reliability of the electrical grid as an essential part of their daily lives. OQutages
23 _ that may have been considered more of an inconvenience only a few years ago cén
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stifle commerce almost entirely. Today, when the power is out, computers do not
work, communications-systems fail, orders do not get taken, stores close, wages are
lost, and production shuts down.

At the same time that-outages in general have become more problematic to
customers, the region is facfng storms of increasing strength and frequency. As the
U.S. Department of Energy has reported, eight of the largest ten hurricanes have
occurred over the past decade. In the last few years alone, Hurricanes Isabel, Sandy
and the 2012 Derecho have made clear that the region is facing more ;frequent and
violent storms that have destroyed essential components of the .energsr mfrastructure
along the coastal sta.tcé and have caused enormous economic losses. As storms
increase in frequency an_d intensity, the ability of the Company’s electric
infrastructure to withstand storms and to restore electricity quickly when disruptions

occur wiil become even more important. Fortunately for Delawareans, the 2012

Derecho and Hurricane Sandy largely spared Delaware, at least compared to the

damage suffered by nearby states. For instance, Maryland and New Jersey were
battered by the Derecho and parts of New Jersey and New York were devastated by
Hurricane Sandy. Delmarva should not wait until Delaware Q:ts impacted'_by storms
the way our neighboring states did before the Company acts to strengthen its system.
Can you explain the relationship between the Reliability Docket and the FLRP
filing?

N The Company sees a'; cloée relaﬁonship between thé- FLRP and the ongoing
Reliability Docket. The Reliability Docket is designed to examine {1} what the right

level of infrastructure investment going forward should be, and (2) what the rate
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impact of the future capital budget described in the Company’s 2013 Base Rate Case
will have on Delmarva’s customers. ‘The Company envisions the FLRP as ra solution
to those two questions that lays out specific levels of investments, coupled with
minimum standards for improved reliability performance, and a specific rate impact
for not only infrasn;ucture investments but all capital and O&M investments of the
Company over a- four year period. There are, however, some §peciﬁc differences
between the two discussed below.

The Reliability Docket is focused on very specific compohcnts of the
Company’s overall capital expenditures (infrastructure investments) over the five
year period from January 1, 2012 to December 31, 2017. The Reliability Docket does
not include general capital expenditures such as information technology investments
(other conipogeqts), nor were O&M expenditures included. The FLI-{P includes all
capital and O&M expenditures by the Company over a four year period between
October 1, 2013 and September 30, 2017.

The general concers around appropriate levels of infrastructure spending,
customer feedback, the impacts on the bill of various levels of investments, and the
implications of over or under investing in the infrastructure are themes that are
consistent between the FLRP and the Reliability Docket. The Company sccs the
FLRP as directly responsive to many, if not all, of the issues raised in tile Reliability
Dockf,;t to date.

The Comézlmy made several key-l-);:)ints.in the first of three pubhomeetmg
presentations in the Reliability Docket that point to the FLRP as a sound path

forward. These include:
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Customer needs, changing weather patterns, aging infrastructure, and technology
advances are driving higher levels of infrastructure investment than in the past;
The Company has begun to act on these needs by stepping up investments and
proposes {o coﬁtin.ue with these investments over the next several years;

Other reports referenced in the presentation indicate there is a significant potential
cost to the community for inactic;n on reliability infrastructure investments;
Although the Company has made sigl;liﬁca:ut advances on its key reliability
measuré {(SAIDI), Delmarva still ranks in the third qﬁartile as compared to other
utilities in industry benchmarks, signifying the continued need te improve its
iﬁfgastructure; and

The impact for all capital and O&M r;equirements over the pext four years (when
looking at the FLRP ﬁling) Iﬁaintain a fotal overall bill ﬁnpact of less than 2% per
year for the t‘ypical residential customer. Although any impact is important to the
Company’s customers, this is a reasonable impact compared to the potential cost

to the community of not investing in infrastructure.

In summary, the FLRP provides a sound path forward regarding the issues raised in
the Reliability Docket proceedings.
Can you introduce each of the Company witnesses and briefly explain the

purpose of their festimony?

Company Witness Gary M. Zibinski describes the Model and explains how it

was used to develop the FLRP:

Company Witness Marlene C. Santacecilia provides the rate design supporting

the Company's proposed increase in electric delivery revenue in the amount of $56.3

32
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million over four years. The proposed rate design incorporates the results from the
FLRP.
Q31. Does this conclude your Direct Testimony?

A3l Yes, it does.
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DELMARVA POWER & LIGHT COMPANY
BEFORE THE
DELAWARE PUBLIC SERVICE COMMISSION

DIRECT TESTIMONY OF GARY M. ZIBINSKI
DOCKET NO. 13-

Please state your name and position.
My name is Gary M. Zibinski. I am a Manager of Regulatory Planning in the
Regulatory Affairs Department of Pepco Holdings Inc. (PHI). I am testifying on

behalf of Delmarva Power & Light Company (Delmarvé. or the Company).

What is your educational background?

1 hold Bachelor of Science degrees in Finance and in Accounting from Drexel
University. 1 also hold a Master of Science -degree in Finance from Drexel
University. |
Please describe and summarize your employment experience in the utility
industry.

1 began my career with Associated Utility Services, Inc. as a Financial Analyst
in 1978. 1 joined Delmarva in 1988. Since then, I have'held numerous positions
including Manager- Financial Analysis and Budgets aﬁd Manager-Strategic Planning.
In 2005, I joined the Regulatory Affairs department as 2 Manager—Reéulatory
Planning and Finance. In this position, I am responsible for supporting regulatory
plannihg activities and projects and supporting the calculations of uiility cost of
capital and capital structure.

Have you filed testimony in any other proceedings?
Yes. I have previously presented and/or filed testimony as a witness before

the Delaware Public Service'Commission, the New Jersey Board of Public Utilities,
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APPLICATION OF AEP TEXAS § PUBLIC UTILITY COMMISSION;>
CENTRAL COMPANY FOR X =
AUTHORITY TO CHANGE RATES  § OF TEXAS 2
A

ORDER ON REHEARING

On November 9, 2006, AEP Texas Central Company (TCC) filed an application
for authority to change rates pursuant to PURA,"' Chapter 36, requesting an increase in
base rates that would produce an annual base revenue increase of $62,709,174. During
the course of this proceeding, TCC reduced this amount to approximately $49,952,000.2
TCC also seeks to terminate the merger savings and rate reduction riders implemented in
Docket No. 19365, further increasing its revenues by $19,988,359 annually. Therefore,

the total revenue increase sought by TCC in this proceeding is $69,940,359.

The administrative law judges (ALJs) filed a proposal for decision (PFD) on
August 30, 2007. In their PFD, the ALJs recommend that the Commission approve
TCC’s application, including termination of the merger savings and rate reduction riders,
subject to the adjustments recommended in the Proposal for Decision (PFD). The
recommendations reduce TCC’s adjusted test year total revenue requirements from
$581,127,359 to $531,123,478, a reduction of $50,004,479. TCC identified several
number-run adjustments required to implement the ALJs’ decision. The Commission
ordered Commission Staff to incorporate TCC's number-run corrections, which resulted

! Public Utility Regulatory Act, TEX. UTIL. CODE ANN. §§ 11.001 - 64.158 (Vernon Supp. 2007)
(PURA).

2 TCC Ex. 78, RWH-1R.

? See Application of Central and Southwest Corporation and American Electric Power Company,
Inc. Regarding Proposed Business Combination, Docket No. 19365, Integrated Stipulation and Agreement
(Nov. 18, 1999).

* AEP Central Company’s Exceptions to the Proposal for Decision and Request for Number
Running Corrections, Attachment E at 87-91(Sept. 20, 2007).

769
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in a revenue requirement of $540,707,774 or a reduction of $40,419,575° from TCC’s
original request. The Commission adopts the PFD issued by the ALJs, including the
findings of fact and conclusions of law, with the number run corrections recommended
by TCC in its exceptions to the PFD.® Findings of fact 23, 24 and 42 are modified to
reflect Commission Staff’s updated aumber runs.

1. Findings of Fact

Procedural History

1. AEP Texas Central Company (TCC or the Company) is an electric utility
operating company and wholly owned subsidiary of American Electric Power
Company (AEP), a public utility holding company.

2. TCC has been finctionally unbundled, and its costs have been separated for
accounting purposes among Transmission, Distribution, and Generation functions
since the onset of retail competition in 2002.

3. TCC filed its application with the Public Utility Commission of Texas for
authority to increase its transmission and distribution (T&D) rates on
November 9, 2006, requesting an overall increase of approximately $62.7 million.

4. As part of its application, TCC gave notice of its intent to terminate
approximately $20 million in credits to. customers that are provided by separate
riders implemented in connection with the Commission’s approval of the
AEP/CSW merger in Application of Central and Southwest Corporation and
American Electric Power Company, Inc. Regarding Proposed Business
Combination, Docket No. 19265 (Nov. 18, 1999).

* See generally Commission Staff Final Number Run - Final Order - Schedule 1 - Total Revenue
Requirement ~ Column Total for Final Order Adjusted Total Electric (Feb. 5, 2008).

6 See generally Corrected Page to the Proposal for Decision and Request for Number Running
(Sept. 20, 2007).
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10.

1L

i2.

13.

Concurrent with its filing with the Commission, TCC filed a similar petition and

statement of intent with each incorporated city in its service area that has original

jurisdiction over its retail rates.

Notice of TCC’s application was published onc:e‘ a week for four consecutive
weeks in newspapers having general circulation in each county in TCC’s service
territory and was completed on December 14, 2006.

Individual notice of the TCC's application was provided on November 9, 2006, to
the Commission Staff and the Office of Public Utility Counsel (OPC).

On October 4, 2006, TCC mailed notice to each municipality in TCC’s service
area of its intent to change rates charged to retail electric providers (REPs) and

certain end-use customers.

On November 8, 2006, TCC mailed notice of its petition and statement of intent

to each municipality within TCC’s service area.

Individual notice of the TCC’s application was provided and completed by
November 9, 2006, to all REPs who have been certified by the Commission and

who serve end-use customers in TCC’s service area. Notice was provided to all
certified REPs.

Individual notice of the Application was provided to each party that participated
in Application of AEP Texas Central Company for Authority to Change Rates,
Docket No. 28840 (Aug. 15, 2005), TCC’s last T&D rate case.

The Commission referred this proceeding to the State Office of Administrative
Hearings (SOAH) on November 14, 2006. The Commission issued its

Preliminary Order setting forth the issues to be addressed in this proceeding on
December 19, 2006.

The following parties were granted intervention: Alliance for Retail Markets
(ARM); Cities served by TCC (Cities); City of Garland; Commercial Customer
Group (CCG); CPL Retail Energy, L.P. (CPL); Efficiency Texas; Federal
Executive Agencies (Department of the Navy); Occidental Power Marketing,

L.P.; OPC; Reliant Energy Retail Services, LLC; South Texas Electric
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14.

15.

16.

17.

18.

19.

20.

Cooperative; Sharyland Ultilities, L.P.; State of Texas; Texas Cotton Ginners’
Association; Texas Industrial Energy Consumers (TIEC); Texas Legal Services
Corporation (TLSC); Texas Ratepayers Organization to Save Energy (Texas
ROSE); Texas State Association of Electrical Workers; Oncer Electric Delivery
Company; TXU Energy, Wholesale and Power Companies; and Wal-Mart Stores
Texas, L.P. and Texas Retail Energy LLC (Wal-Mart). '

TCC timely filed appeals with the Commission of the rate ordinances of the
municipalities exercising original jurisdiction within its service territory. All such
appeals were consolidated for determination in this proceeding.
TCC’s application is based on a test year ending June 30, 2006.

On January 26, 2007, TCC filed an update to its rate filing that reduced its overall
rate increase request by approximately $1.6 million.

When TCC filed its rebuttal case, it unilaterally decreased its total requested T&D
base rate increase to approximately $50 million, a reduction of approximately
$12 million from its initial request. This reduction included the impact of the
January 26, 2007 update, as well as other reductions agreed to by the Company as
a result of changed circumstances since its initial filing, or based on its review of

Commission Staff and intervenor positions. -

The hearing on the merits commenced on April 12, 2007 and lasted seventeen
hearing days, concluding on May 4, 2007.

TCC proposed an effective date of December 14, 2006, for the proposed rates.
The effective date was suspended for 150 days until May 13, 2007. The
Company agreed to further extend the effective date in order to allow the ALJs 7

and the Commission to process the case.

On April 17, 2007, TCC filed notice of its intent to put into effect, under bond, the
rates set out in attached, filed tariff sheets. The rates will produce an annual base
revenue increase of $50,061,000. TCC stated its intent to implement such bonded
rates on a system-wide basis on or after May 30, 2007, in order to maintain

uniform system-wide rates throughout its service territory.
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21.

22.

On May 15, 2007, the ALJs issued an interim order finding that a bonded rate is a
changed rate under the ISA and PURA § 36.110; therefore, TCC is allowed to
terminate the merger savings and the rate reduction riders ordered in Docket
No. 19265, upon implementation of bonded rates.

On June 27, 2007, the Commission denied an interim appeal of the order
identified in the above finding of fact 21, affirming the ALJs’ ruling.

_Rate Base

23.

24.

25.

26.

27.

TCC’s used and useful total transmission plant in service (excluding general and
intangible plant in service) is $912,831,763.” TCC's used and useful transmission
plant in service net of accumulated depreciation (excluding depreciation. on
general and intangible plant in service) is $642,951,403.°

TCC’s used and useful total distribution plant in service (excluding general and

. intangible plant in service) is $1,446,115221° TCC's used and useful

distribution plant in service net of accumulated depreciation (excluding
depreciation on general and intangible plant in service) is $953,628,481 Jo

TCC included in rate base a pension prepayment asset of $112.4 million.

The pension prepayment asset arises under Generally Accepted Accounting
Principles (GAAP) in accordance with Statement of Financial Accounting
Standards No. 87 (SFAS 87) and represents the amount by which the pension
fund exceeds the accumulated pension obligations.

Investment income on the pension prepayment asset reduces pension cost
calculated under SFAS 87.

7 See Docket No. 33309 - Final Order Number Run - {Transmission Model) Schedule II-B-1, Rate

Base Accounts - Plant Test Year Ending 6/30/2006 - Total Transmission Distribution Plant Gross (Filed
February 5, 2008)

% 1d - Schedule 1I-B-5 - Total Transmission - Distribution Plant - Net

® 1d. (Distribution Model) Schedule II-B-1
14 (Distribution Model) Schedule II-B-5
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28.

29.

30.

31

32.

33.

34.

3s.

36.

37.

38.

39.

Accounting in accordance with GAAP requires that both the balance sheet and

income statement effects be taken inte account.

The pension prepayment asset contains $22.799 million included in construction
work in progress (CWIP).

Only the non-CWIP portion of the income earned on the pension prepayment

asset is reflected in the total pension expense and the revenue requirement.

The pension prepayment asset should not be included in TCC’s rate base to the
extent that TCC’s pension cost is capitalized to CWIP.

The pension prepayment asset of $112.4 million, less the $22.799 million portion
included in CWIP, should be included in rate base.

All of TCC’s operations and maintenance (O&M) and administrative and general
(A&QG) expenses are included in its cash working capital calcalation.

The leads and lags in paying these items, which give rise to the amounts recorded
in Account 190, have been appropriately inciuded in the calculation of rate base
through this process.

Accumulated Deferred Federal Income Tax (ADFIT) of $323.9 million is
reasonable and should be included in rate base.

In arriving at its adjusted test-year-end rate base, TCC reclassified $7.3 million in
transmission projects that were classified as CWIP and that had not been closed
out to plant-in-service as of June 30, 2006 but which were actually providing
service to customers as of that date.

TCC also removed from rate base allowance for funds used during construction
(AFUDC) of $368,625 related to the transmission projects that were reclassified.

The $7.3 million reclassification of these projects to plant-in-service is reasonable
and should be adopted.

TCC’s construction accounts payable were included in TCC’s cash working

capital calculation. Accordingly, the leads and lags associated with these
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40.

41.

42,

43.

45.

construction accounts payable are appropriately included in the calculation of rate
base.

Based on findings of fact 72 through 77, TCC’s affiliate capital costs assigned to
TCC Distribution should be reduced by $2,454,762, and affiliate capital costs
assigned to TCC Transmission should be increased by $211,520.

TCC included in rate base $10.2 million in debt restructuring costs related o
business separation. TCC also included in cost of service an annual amortization
expense of $914,892 for amortization of these debt restructuring costs over a 15-
year period.

TCC has a current cash working capital requirement of ($2,341,171), which
includes $1,361,010 for transmission; ($2,660,226) for distribution; ($478,450)
for metering; and ($563,505) for TDCS.!!

TCC’s current working capital request reflects a modification of the monthly
payment dates from TCC to American Electric Power Service Corporation
(AEPSC) from the actual date of payment (usually the second or third working
day after receipt) to the thirtieth day after receipt of the bill, as authorized by the
TCC-AEPSC Service Agreement.

TCC must pay additional AEPSC financing costs for delaying payment of its bill
from the second or third day until the thirtieth day after receipt.

TCC’s own financing costs equal the financing costs charged to it by AEPSC.
Thus, TCC will save the same amount of financing costs that AEPSC will charge
it for delaying payments to AEPSC, so TCC will not incur any net increase in
finance charges by delaying payment to AEPSC.

For TCC’s cash working capital calculation, it is more appropriate to use the mid-

point of the service period than the invoice date in the calculation of third-party
expense lead days.

1 see - P.U.C. Docket No. 33309 - Final Number Runs - Schedule IIB - Summary of Rate Base -

Cash Working Capital (Reference Schedule I1-B-9) Page 1 of 1 (February 5, 2008).
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47.

48.

49.

50.

51

Cities’ calculation of the third-party payment lead from samples of TCC’s third-
party invoices is reasonable and should be adopted, resulting in an additional
third-party expense lead period of 2.26 days for distribution and an additionat
third-party expense lead period of 5.63 days for transmission.

The additional lead days for third-party expenses reduces TCC’s request for cash
working capital and rate base by $9,314,603.

Beginning with calendar year 2005, TCC was required to implement for financial
reporting purposes accounting for legal asset retirement obligations (AROs)
associated with the cost of removal of asbestos from buildings in accordance with
SFAS 143,

In its filing, TCC incorporated appropriate accounting changes for ratemaking
purposes to account for the AROs associated with the cost of removal of asbestos
from buildings in accordance with SFAS 143. This involved the establishment of
offsetting ARO assets and liabilities, the inclusion of SFAS 143 depreciation and
accretion in cost of service, and the exclusion of the cost of removal of asbestos
from buildings from the net salvage component of the calculation of depreciation
rates for Account 390.

TCC’s use of SFAS 143 accounting for ratemaking purposes for the cost of

removal of asbestos from buildings aligns the regulatory treatment with GAAP
and should be approved.

Return on Equity and Capital Structure

52.

53.

54.

A return on equity of 9.96% will allow TCC a reasonable opportunity to earn 2
reasonable return on its capital investment.

TCC's energy conservation efforts, the quality of its services, the efficiency of its
operations, and the quality of its management support a 9.96% return on equity.

A 9.96% retumn on equity is consistent with the level of financial risk associated

with TCC’s capital structure.
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55.

56.

57.

58.

59.

61.

62.

63.

A reasonable application of the discounted cash flow, risk premium, and capital

asset pricing models supports a return on equity of 9.96%.

TCC presented a revised pro forma cost of debt of 5.8586% based on updated
information resulting from the retirement and refunding of its debt using the
proceeds of the securitization approved in Application of AEP Texas Central

Company for a Financing Order, Docket No.32475, Financing Order
(June 21, 2006).

The $1,669,612 in debt issuance costs related to Matagorda Navigation District
No. 1 Pollution Control Bonds Series 2005 and B in 2005 were not incured in
connection with the issuance of transition bonds and are properly included in the
cost of debt calculation in this docket.

TCC could not have included the $1,669,612 in cost of debt in Docket No. 33541,

because that docket was a proceeding expressly designed for addressing only
qualified costs.

TCC’s cost of debt for purpose of this docket is 5.8586%.

The appropriate capital structure for purposes of setting rates in this proceeding
consists of 60% debt and 40% equity.

A 60/40 capital structure is consistent with existing Commission precedent for
T&D utilities.

A 60740 capital structure is consistent with current rating agency expectatioris for
TCC.

TCC's overall rate of return is as follows:

Component % of Total Cost of
Capitalization | Capital Rate WACC (%)

Long Term Debt 60.00% 5.8586% 3.5152%

Common Equity 40.00% 9.9600% 3.9840%
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| Total 1 100.00% 1 | 7.4992%

Cost of Service

64.

65.

67.

63.

69.

70.

71.

AEPSC is the service company for the AEP System. It provides services to
AEP’s utility companies, including TCC.

TCC provided evidence supporting the primary allocation factors used to allocate
costs and why such allocation factors are appropriate for the cost they support for
fourteen classes of service involving affiliate transactions between AEPSC and
TCC: customer service, distribution; transmission; external affairs; regulatory;
Texas administration; information technology; business logistics; human
resources; finance; accounting and strategic planning; internal support; safety and

environmental; legal; and corporate communications.

TCC established cost trends, budget comparisons, benchmark studies, if available,

or other proof suggested by the Commission’s rate filing package Guiding
Principles to support its level of requested affiliate costs.

. ! .
TCC provided a schedule that shows how each allocator used by TCC is
calculated and how often the calculation is updated.

The functions performed by AEPSC allow TCC to reduce its costs by capturing

economies of scale.

AEPSC has been consistently reducing service company costs over the last
several years, including costs to TCC.

The activities performed for TCC are necessary and provide direct benefits to

TCC and its customers in terms of lower costs and reliable operations.

Of the approximately 90 discrete activities that define the full scope of AEPSC
services, 19 activities were assessed to determine the potential for overlap of
activities between AEPSC and TCC and other AEP utility subsidiaries. These 19
areas had activity descriptions that indicated potential similarity. Detailed
assessment of these activities established that there was no duplication between
AEPSC and TCC.

10
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72.

3.

74.

75.

76.

77.

78.

79.

80.

The manner in which AEPSC charges costs to TCC is properly designed to ensure
that the equitable distribution and the allocation process are generally reasonable,
except for the use of TCC’s total assets allocator.

TCC uses a total assets factor to atlocate the cost of certain services provided to

itself and to other AEP affiliates by AEPSC.

After deregulation pursuant to Senate Bill 7, the Commission quantified TCC’s
stranded costs, and TCC chose to recover those costs through the securitization
process rather than through a competition charge. The Commission issued
financing orders allowing TCC to issue securitization bonds, providing TCC with
the full amount of its stranded costs. Once the Commission issued the financing
orders, TCC placed these regulatory assets on its books, assigned to TCC
Distribution. l

TCC included the regulatory assets noted in the above finding of fact and relating

to stranded costs and securitization of generation assets in Allocator 58, its total

assets allocator.

The inclusion of regulatory assets in Allocator 58 inflates the allocation of costs
charged by AEPSC to the TCC distribution company.

Although TCC is required by accounting standards to include its regulatory assets
on its balance sheet, these regulatory assets are not related to the provision of

distribution service and should not be included in TCC’s cost of service.

TCC adequately reviews and questions the monthly services bill that it receives
from AEPSC.

Any corrections requested by TCC or by other AEP affiliates, which AEPSC
adopts, are applied to bills for all affiliate companies. Thus, a correction
requested by another affiliate can benefit TCC.

TCC’s adjustment to account for the creation of a new affiliate, Electric

Transmission Texas, LLC (ETT) is reasonable.

1"
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81L.

82.

83.

85.

86.

87.

88.

89.

01.

TCC’s adjustmeni to Allocator 70, Non-Electric Other Accounts Receivable, is
reasonable.

TCC’s inclusion of annual and long-term incentive compensation related to

financial incentives in cost of service is unreasonable because it is not necessary

for the provision of T&D utility services.

TCC reasonably determined group life insurance expense using an annualized
June 2006 amount, with proper adjustments to cost of service to eliminate the

portion of capitalized costs.

TCC reasonably determined savings plan (401k) expense using an annualized
June 2006 amount, with proper adjustments to cost of service to eliminate the

portion of capitalized costs, as adjusted in its rebuttal testimony.

TCC’s pension expense of $1,627,376, which reflects a reduction of $456.000 for
negative pension expense under SFAS 87 related to former generation employees,

is reasonable and necessary.

TCC’s requested adjusted test-year amount of $5,953,937 for postretirement
benefits under SFAS 106, which included $886,264 in SFAS 106 transition

adjustment amortization related to former generation employees, is reasonable.

Additional SFAS 106 postretirement benefit costs of $564,736 related to the

former generation employees should be included in cost of service.

Total SFAS 106 postretirement benefit costs of $6,518,673 are reasonable and

necessary.

A catastrophic property damage loss self-insurance program with an annual
accrual of $1,300,000 and a target reserve amount of $13 million is in the public

interest.

TCC’s distribution O&M expenses, with the removal of the payment to the Public
Utilities Board of Brownsville from distribution station maintenance expense, are

reasonable and necessary.

TCC’s transmission O&M expenses are reasonable and necessary.

12
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92.

93.

9.

97.

98.

100.

101.

TCC’s request to recover the amount of its calendar year 2006 energy efficiency
costs is known and measurable because TCC has used the actual 2006 costs to
calculate its energy efficiency goal to be achieved by January 1, 2008.

For energy efficiency cost recovery, it is more reasonable to use costs incurred in
a calendar year because such recovery more closely tracks statutory and
regulatory energy efficiency goals.

It is reasonable for TCC's cost of service to include $6,334,949 in energy

efficiency costs, as reflected in its calendar year 2006 costs.

TCC’s proposed net salvage values for all FERC accounts are reasonable and

appropriate estimates of future net salvage recoveries.

In its application, TCC submitted a depreciation study based on plant-in-service
as of December 31, 2005. This study reduced TCC’s depreciation rates relative to
the rates adopted by the Commission in Docket No. 28840.

TCC accepted Cities’ recommended service life and survivor curves for two
FERC accounts and net salvage for one FERC account. Differences exist
between TCC and Cities and/or Commission Staff with respect to service life and

survivor curves for seven FERC accounts and with respect to net salvage for 20
FERC accounts.

TCC’s service life and survivor curves, as modified by the above finding of fact,
are reasonable and should be adopted for all FERC accounts, except FERC
accounts 365, 368, 371, and 373.

Commission Staff’s recommendations should be adopted regarding the survivor
curves (but not its proposed net salvage values), and the resultant depreciation
rate should be adopted for FERC accounts 365, 368, and 371.

Cities’ recommendation regarding the survivor curve and depreciation rate for

FERC account 373 is reasonable and should be adopted.

TCC properly removed net proceeds from 1999 and 2005 building sales from
consideration of net salvage value regarding FERC Account 390, because the net

13
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102.

103,

104.

105.

106.

107.

108.

salvage received from sales of various buildings in those years were not generated

in the ordinary course of TCC’s business.

The inflation embedded in TCC’s historical information will likely be
experienced in the future.

TCC’s historical information regarding cost and retirements of its assets properly

imposes costs on the customers who benefit from the use of those assets.

The depreciation rates requested by TCC as set forth in TCC Exhibit 66 are
reasonable and should be approved for all FERC accounts except FERC accounts
365, 368, 371, and 373. TCC’s depreciation rates should be applied to the
adjusted plant-in-service as of June 30, 2006, in order to calculate the reasonable

and necessary depreciation accrual expense for cost of service.

The survival curves and resultant depreciation rates recommended by
Commission Staff (but not its net salvage values) are reasonable and should be
approved for FERC accounts 365, 368, and 371. The depreciation rates resulting
from the survival curve recommended by Commission Staff should be applied to
the adjusted plant-in-service as of June 30, 2006, in order to calculate the

reasonable and necessary depreciation accrual expense for cost of service in
FERC accounts 365, 368, and 371.

The survival curve and resultant depreciation rate requested by Cities is
reasonable and should be approved for FERC Account 373. The depreciation rate
resulting from the survival curve requested by Cities as set forth in TCC Exhibit
66 should be applied to the adjusted plant-in-service as of June 30, 2006, in order
to calculate the reasonable and necessary depreciation accrual expense for cost of
service in FERC account 373.

Regarding sales of certain buildings in FERC Account 390, TCC removed from
its depreciation study the proceeds from sales in 1999 and 2005, along with the
associated costs of removal, and the original costs of the buildings.

The approach TCC used regarding sales of buildings in FERC Account 390 is

reasonable, comports with the applicable accounting requirements, and provides

14
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109.

110.

111.

112.

113.

1t4.

115.

116.

117.

1138.

the full benefit of the sale, including the gain, to customers, through reduction of

rate base and associated reduction of the depreciation accrual.

TCC experienced 50% or higher net salvage results for FERC Account 390 in six
of 22 years (1984-2005) included in its depreciation study.

After 1999, 2005 was the first year in which TCC received net gains from salvage
of buildings in FERC Account 390 that exceeded 50%.

The last year that a net salvage rate of greater than 50% occurred for FERC
Account 390 was 1994.

TCC’s net salvage results for 1999 and 2005 from sales of buildings are not likely

to recur regularly on the same scale.

As part of its implementation for ratemaking purposes of SFAS 143 ARO
accounting for the legal obligations related to costs of removal of asbestos from
buildings, TCC included an accretion expense of $73,000, which substitutes for
the cost of removal of asbestos previously included in the cost of removal for

depreciation purposes.

Because it is reasonable to implement for ratemaking purposes SFAS 143 ARO
accounting for the legal obligations related to costs of removal of asbestos from

buildings, the related accretion amount is reasonable and necessary.

TCC appropriately collected late payment charges in compliance with the existing
tariff, using reasonable accounting practices.

During the test year, TCC performed transmission-related construction services,
engineering, procurement, and other related construction services for the Lower

Colorado River Authority (LCRA) on lines that will be owned by LCRA.

TCC is exiting the third-party construction business; thus, it reduced its test year
margins (revenues less expenses) of $3.3 million down to $789,714, as a known

and measurable adjustment to miscellaneous revenues.

TCC’s adjustment to miscellaneous revenues to account for the decrease in third-

party margins is reasonable, known, and measurable.

15
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119,

TCC is a member of an affiliated group eligible to file a consolidated federal
income tax retum.

120. The amount of the fair share of consol.idated federal income tax savings allocated
to TCC is $1.901,184 before gross up and $2,924,898 after gross up.

121. Ad valorem property taxes in the amount of $27,853,898 are reasonable and
necessary expenses.

122. The transmission cost of service (TCOS) included in the final distribution cost of
service should be synchronized with the transmission rates applied to the TCC
distribution function based on the TCOS established for the TCC transmission
function as a result of this case.

123. TCC's historical actual bad debt cost for the test year of $138,776 should be
included in cost of service.

124. TCC's proposal to include $328,009 in rates for business and economic dues was
unsupported by the preponderance of the evidence because some dues may have
included legislative advocacy or lobbying expenses.

125. It is reasonable to sever from this proceeding issues related to Cities’ and TCC’s
recovery of rate case expenses.

Load Research

126. In Application of AEP Texas. Central Texas Company for Authority to Change
Rates, Docket No. 28840 (Aug. 15, 2005), TCC was ordered to file TCC-specific
load research data in its next rate case.

127. TCC filed company-specific load research data in this case.

128. TCC employed industry-accepted standard load research practices in developing
the load research samples and demand estimates, which accurately represent the
TCC rate class populations.

129. The overall result of TCC’s load research study is a reasonable estimate of class

demands for use in allocating costs in this case.

1%
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130. The changed load characteristics result from class usage changes.

13i. The final numbers produced by TCC’s load research study consistently represent
the customers that moved from the non-interval data recorder (IDR) class to the

IDR class as if they were members of the IDR class for the entire test year.
Cost-of-Service Study

132. In Docket No. 28840, the Commission’s Order required TCC to perform a new
distribution field study. TCC completed that study and used its results to allocate

demand related distribution costs in the cost-of-service study used in this docket.

133. The cost-of-service studies performed by TCC were performed in 2 manner that is
* consistent with that used in TCC’s most recent rate case, are reasonable, and
should be approved.

134. It is appropriate to use a 100% demand allocator for distribution accounts 364
through 368.

135. The data in the cost-of-service study supporting the development of charges for
IDR metered customers, the schedules, and workpapers collectively support the
changes proposed by TCC for IDR metered customers.

136. Al customers within a class pay the same metering charge, regardless of the type
of meter they use.

137. IDR-metered customers receive a higher Customer Charge than non-IDR-metered
customers in the same class, primarily due to the complexity of preparing the
IDR-metered customer’s bill.

Rate Design

138. TCC’s rate design uses the same customer classes ordered by the Commission in
Docket No. 22344, Order No. 40.

139. TCC'’s proposed textual changes and changes to the standard allowance values in

the Facilities Extension Schedule are unopposed and are reasonable.

17
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140.

141.

142,

143.

144,

145.

146.

Riders

147.

148.

149.

150.

TCC’s proposed pilot program for front-of-the-lot subdivisions, as modified by

Commission Staff, is reasonable.

TCC’s request to continue to provide facilities rental services under the
Distribution Voltage Facilities Rental Service and System Integral Facilities
Rental Service tariff schedules, as updated in this proceeding, until January 1,
2011, is unopposed and is reasonable.

The increases assigned to each of the generic rate classes are the result of moving

each rate class to unity (ie., an equalized rate of retum or full recovery of
allocated costs).

Applying an across-the-board increase when actual cost data is available is
contrary to Commission precedent, unjustified, and should be rejected.

An adjustment to the revenue allocation for the intra-class functions is neither

necessary nor appropriate.

Maodification of the customer service, metering, and distribution function revenue

requirements unjustifiably strays from the equalized cost-of-service study.

TCC’s proposed changes to the customer charges are based on cost, are consistent

with Cornmission precedent, and should be approved.

TCC’s proposed Municipal Franchise Fee Adjustment-City (MFFA-C) rider
would be used to reflect a change to a specific municipality’s franchise fee.

Under the proposed MFFA-C rider, municipal franchise fee adjustment that
applies to a specific municipality would be applied to bills of retail customers
who are located within the specific city’s municipal limits.

TCC’s proposed Rider MFFA-C should be rejected as it would create confusion
with potentially over 100 different rates.

Having different rates in each municipality in TCC'’s service territory is contrary

to the Commission’s desire for uniform, simple rates.

18
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151.

152,

The Commission has a pending rulemaking to change the energy efficiency rules
in Amendments to Energy Efficiency Rules and Templates, Project No. 33487,
which was put on hold pending proposed legislation.

It is premature to adopt a new method of energy efficiency cost recovery, such as
the rider TCC proposed in its application, until the Commission adopts new rules,
as required by recent legislation.

Discretionary Service Fees

153.

154.

1535.

156.

157.

Discretionary service fees are billed to the REPs or distribution end-use retail
customners for the cost of performing a specific distribution service requested by

the REP or end-use retail customer.

Discretionary service fees are charged to the party that causes the cost to be

incurred so that other parties not requiring the service do not have to pay for the

cost through base rates.

All TDUs must offer the discretionary services defined in the Standardized
Discretionary Services Section of the Tariff.

TCC’s proposed discretionary service fees are based on the cost to perform each
discretionary service.

TCC’s proposed discretionary fees, including the disconnect and reconnect fees,

are reasonable and shouid be approved.

Tariff Formatting and Language

158.

159.

Several areas in TCC’s filed Standardized Discretionary Services portion of its
tariff do not conform to the pro forma tariff approved in Project No. 29637.

The formatting changes recommended by Commission Staff should be made in

order to comply with the Commission’s rule.

19
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160.

161.

Commission Staff’s recommended changes to the proposed Broken Meter Seal

and After Hours Temporary Removal fees should be made.

Commission Staff’s recommended language changes to Section 6.2.3.3.7, Meter
Enclosure Seal Breakage, should be approved.

Termination of the ISA Riders

162.

163.

164.

Pursuant to the ISA entered in Docket No. 19265, the merger savings and rate
reduction riders related to the merger of AEP and Central and Southwest
Corporation (CSW) terminate with a change in TCC’s rates.

TCC was allowed to terminate the Docket No. 19265 merger savings and rate
reduction riders upon its filing of bonded rates, effective May 30, 2007.

TCC should continue to be allowed to terminate the Docket No. 19265 merger

savings and rate reduction riders upon the entry of a final order in this proceeding

that changes TCC’s rates.

II. Conclusions of Law

TCC is an electric utility as defined by PURA § 31.002, and, therefore, it is
subject to the Commission’s jurisdiction under PURA §§ 32.001, 33.051, and
36.102.

TCC is a T&D utility as defined in PURA § 31.002(19).

SOAH has jurisdiction over all maters relating to the conduct of the hearing in
this case, including the preparation of a Proposal for Decision, pursuant to PURA
§ 14.053 and TEX. GOV'T CODE ANN. § 2003.049(b).

TCC provided adequate notice of this proceeding in compliance with P.U.C.
ProC. R. 22.51.

Pursuant to PURA § 33.001, each municipality in TCC’s service area that has not

ceded jurisdiction to the Comunission has jurisdiction over the Company’s

20
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10.

11.

application, which seeks to change rates for distribution services within each

municipality.

The Commission has jurisdiction over an appeal from a municipality’s rate
proceeding pursuant to PURA § 33.051.

PURA § 36.110 authorizes a utility to put changed rates, not to exceed its
proposed rates, into effect in all areas in which the utility sought to change its
rates under bond if the Commission fails to make its final determination before
the 151st day after the date that the proposed change would otherwise have gone
into effect had the operation of the proposed rates not been suspended. TCC’s
prbposed effective date for its proposed rates was December 14, 2006, because
TCC was authorized to implement a changed rate under bond effective with usage
beginning on May 14, 2007, subject to refund, because the Commission did not
make its final determination of rates on or before May 13, 2007.

The effective date of the change in rates approved in this case was extended to be
consistent with P.U.C. SuBsT. R. 25.241(i) and by agreement' of TCC, consistent
with P.U.C. ProC. R. 22.33(c).

The rates approved in this proceeding are based on original cost, less depreciation,
of property used and usefui to TCC, consistent with PURA § 36.053.

TCC’s treatment of its debt restructuring costs conforms to the determinations the
Commission made regarding these costs in its orders in Application of Central
Power and Light Company for Approval of Unbundled Cost of Service Rate
Pursuant to PURA § 39.201 and Commission Substantive Rule 25.344, Docket
No. 22352 (Oct. 5, 2001) and Docket No. 28840 (Aug. 15, 2005), should be
approved.

PURA § 36.065(a) provides that electric utility rates shall include “expenses for
pensions and other postemployment benefits, as determined by actuarial or other
similar studies in accordance with generally accepted accounting principles, in an

amount the regulatory authority finds reasonable.”
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12.

13.

14.

15.

16.

17.

18.

19.

20.

TCC’s requested pension expense,-which accounts for negative pension expense

under SFAS 87 related to former generation employees, is in accordance with
PURA § 36.065.

TCC’s requested adjusted test-year amount of postretirement benefits under SFAS
106, which included a transition adjustment amortization related to former
generation employees, is in accordance with PURA § 36.065.

GAAP, with respect _to pension cost, are determined in accordance with SFAS 87
and SFAS 88.

P.U.C. SuBST. R. 25.231(c)(2)D) prohibits including in rate base the portion of
TCC’s pension prepayment asset capitalized to CWIP.

Inclusion in rate base of TCC’s approved pension prepayment asset and offsetting
accumulated deferred income taxes cbmpons with GAAP and PURA § 36.065.

No modification would be proper to the rate base treatment or to the 15-year
amortization to cost of service of the debt restrucmrihg costs TCC incurred in
connection with business separation ordered in Docket Nos. 22352 and 28840.

The return on equity and overall return authorized in this proceeding are
consistent with the requirements of PURA §§ 36.051 and 36.052.

PURA § 39.302(4) allows “the costs of issuing, supporting, and servicing
transition bonds and any costs of retiring and refunding the electric utility’s debt
and equity securities in connection with the issuance of transition bonds” to be
included in qualified up-front costs of securitization. Costs in the amount of
$1,669,612 that TCC incurred in issuing Matagorda Navigation District No. 1
Poilution Control Bonds Series 2005 and B in 2005 were not incurred in “retiring
and refunding . . . [TCC’s} debt and equity securities in connection with the

issuance of transition bonds,” which eccurred in late 2006.

The costs in the amount of $1,669,612 initially incurred in issuing Matagorda
Navigation District No. 1 Pollution Control Bonds Series 2005 and B in 2005 are
properly included in TCC's cost of debt calculation. P.U.C. SUBST.
R. 25.231(cXIXC)Xi).
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21.

22.

23.

24.

25.

26.

27.

28.

TCC’s decisions to retire and refund debt using the proceeds of the securitization
were prudent under the prudence standard articulated in Appl ication of Gulf States
Utilities Company to Change Rates, Docket No. 7195, 14 P.U.C. Bull. 1943,
1969-1970, 2429 (CoL. 14) (May 16, 1998).

For ratemaking purposes, P.U.C. SuBsT. R. 25.231(c)(1)(C)Xi) requires the cost of
debt to be “the actual cost of debt at the time of issuance, plus adjustments for

premiums, discounts, and refinancing and issuance costs.”

The affiliate expenses included in TCC’s rates are consistent with the
requirements of PURA § 36.058.

PURA § 36.065(a) authorizes an unbundled transmission and distribution utility
to include in rates the “pension and other postemployment benefits” related to the
employees of its predecessor’s generation function.

As used in PURA § 36.065(a), “pension and other postemployment benefits™
(OPEB) includes pension costs under SFAS 87, postretirement benefits under
SFAS 106, and postemployment benefits under SFAS 112. ’

Pursuant to P.U.C. SuBST. R. 25.231(b)(1)(H), OPEB shall be included in an
electric utility’s cost of service for ratemaking purposes based on actual payments

made.

PURA § 36.064 permits a utility to self-insure “potential liability or catastrophic
property loss, including windstorm, fire, and explosion losses, that could not have
been reasonably anticipated and included under operating and maintenance
expenses.” The Commission shall approve a self-insurance plan under that
section if it finds the coverage in the public interest, the plan, considering all of its
costs, is a lower cost altemnative to pﬁrchasing commercial insurance, and

ratepayers receive the benefits of the savings.

A catastrophic property damage loss self-insurance program with an annual
accrual of $1,300,000 and a target reserve amount of $13 million is in accordance

with PURA § 36.064 and P.U.C. SUBST. R. 25.231(bX1)XG).
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29. PURA § 36.060 requires the use of a consolidated tax savings (CTS) adjustment

when computing an electric utility’s federal income taxes.

30. PURA §§ 36.061 and 36.062 and P.U.C. SUBST. R.25.231(b}(2XA) disallow

recovery of legislative advocacy expenses included in professional or trade
association dues.

31.  PURA § 39.903(g) no longer applies to TCC, which is subject to competition.

32. TCC's proposed level of energy efficiency funding complies with PURA
§ 39.905(f).

33. P.U.C. SuBST. R. 25.342(f)(1XD)(ii)(IfI) requires a autility to “credit all revenues
received ... during the test year after known and measurable adjustments are
made to lower the revenue requirement” of the T&D utility. TCC’s proposal to
make a known and measurable change to its test year margins of $3.3 million and

then reduce its revenue requirement by the adjusted margin of $789,714 complies

with this requirement.

34. TCC’s proposed rate design and cost allocation are consistent with the
requirements of PURA §§ 36.003 and 36.004.

35. Termination of the rider credits associated with the Commission’s order in Docket -

No. 19265, contemporancous with implementation of bonded rates in this
proceeding, is consistent with the provisions of PURA § 36.110 and with the

express language of the Integrated Stipulation and Agreement approved by the
Commission in Docket No. 19265.

I11. Ordering Paragraphs

The proposal for decision prepared by the SOAH ALJs is adopted to the extent
consistent with this Order. )

1. TCC’s application is granted to the extent provided in this Order.

2. All issues relating to the recovery of Cities’ and TCC’s rate case expenses are

severed from this proceeding and consolidated with Proceeding to Consider Rate
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Case Expenses Severed from Docket No. 33310 (Application of AEP Texas North
company for Authority to Change Rates, Docket No. 34301 (pending)).

TCC shall file tariff sheets consistent with this Order no later than 20 days after
receipt of this Order. The compliance tariff, and all filings related to it, shall be
filed in Tariff Control Number 35093, and shall be styled: Compliance Tariff of
AEP Texas Central Company Pursuant te Final Order in P.U.C. Docker No.
33309, (Application of AEP Texas Central Company for Authority to Change
Rates). The filing shall include a transmittal letter stating that the tariffs attached
are in compliance with the order, giving the docket number, date of the order, a
list of tariff sheets filed, and any other necessary information. No later than 10
days after the date of the tariff filings, Commission Staff shall file its comments
recommending approval, modification, or rejection of the individual sheets of the
tariff proposal. Responses to the Commission Staff’s recommendation shall be
filed no later than 15 days after the filing of the tariff. The Commission shaill by
letter approve, modify, or reject each tariff sheet, effective the date of the letter.

Pursuant to PURA § 36.110(d) TCC shall (1) refund or credit bills for money
collected under the bonded rates put into effect on or after May 30, 2007 in excess
of the base rate revenue increase ordered in this docket; and (2) include interest on
that money at the current approved Commission approved interest rates. TCC
shall file in Tariff Control Number 35093 calculations supporting the amounts
and a tariff to implement the refund or credit.

The tariff sheets shall be deemed approved and shall be become effective upon
the expiration of 20 days from the date of filing, in the absence of written
notification of modification or rejection by the Commission. If any sheets are
modified or rejected, TCC shall file proposed revisions of those sheets in
accordance with the Commission’s letter within 10 days of the date of that letter,

and the review procedure set out above shall apply to the revised sheets.

Copies of all tariff-related filings shail be served on all parties of record.
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7. All other motions, requeéts for entry of specific findings of fact and conclusions
of law, and any other requests for general or specific relief, if not expressly
granted, are denied. '

. e :
SIGNED AT AUSTIN, TEXAS the _llj__ﬁ_ day of%m

PUBLIE ITY COMMISSION OF TEXAS

JU?E’ PARSLEY, co IONER

;mg

PAUL HUDSON, COMMISSIONER

q\cadmiorders\final\ 33000033309 onder on rehearing. doc
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APPLICATION OF ENTERGY TEXAS, §  PUBLIC UTILITY COMMISSION, %
INC. FOR AUTHORITY TO CHANGE ~ § %% %
RATES, RECONCILE FUEL COSTS, § OF TEXAS ,
AND OBTAIN DEFERRED § %
ACCOUNTING TREATMENT § .
ORDER

This Order addresses the application of Entergy Texas, Inc. for authority to change rates,
reconcile fuel costs, and defer costs for the transition to the Midwest Independent System |

Operator (MISO). In its application, Entergy requested approval of an increase in annual base-

rate revenues of approximately $111.8 million (later lowered to $104.8 million), proposed tariff
schedules, including new riders to recover costs related to purchased-power capacity and
renewable-energy credit requirements, requested final reconciliation of its fuel costs, and

requested waivers to the rate-filing package requirements.

On July 6, 2012, the State Office of Administrative Hearings (SOAH) administrative law
Jjudges (ALJs) issued a proposal for decision in which they recommended an overall rate increase
for Entergy of $28.3 million resulting in a total revenue requirement of approximately $781
million. The ALJs also recommended approving total fuel costs of approximately $1.3 billion.
The ALJs did not recommend approving the renewable-energy credit rider and the Commission
earlier removed the purchased-power capacity rider as an issue to be addressed in this docket.’
On August 8, 2012, the ALIJs filed corrections to the proposal for decision based on the
exceptions and replies of the parties.”> Except as discussed in this Order, the Commission adopts

the proposal for decision, as corrected, including findings of fact and conclusions of law.

! Supplementat Preliminary Order at 2, 3 (Jan. 19, 2012). @
2 Letter from SOAH judges to PUC (Aug. 8, 2012).
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L. Discussion

A. Prepaid Pension Asset Balance
Entergy included in rate base an approximately $56 million item named Unfunded
Pension.’ This amount represents the accumulated difference between the annual pension costs
calculated in accordance with the Statement of Financial Accounting Standards (SFAS) No. 87
and the actual contributions made by Entergy to the pension fund—Entergy contributed nearly
$56 million more to its pension fund than the minimum required by SFAS No. 87.}

In Docket No. 33309, the Commission ailowed a pension prepayment asset, excluding
the portion of the asset that is capitalized to construction work in progress (CWIP), less accrued

deferred federal income taxes (ADFIT) to be included in rate base

For the excluded portion,
the Commission allowed the accrual of an allowance for funds used during construction
(AFUDC).® The ALIJs concluded that this approach was sound and should be followed in this
case.” Thus, the ALJs recommended that the CWIP-related portion of Entergy’s prepaid pension
* asset ($25,311,236) should be excluded from the asset and should accrue AFUDC.® However,

the ALJs did not address ADFIT.

The Commission agrees that the CWIP-related portion of Entergy’s pension asset should
be excluded from the asset and that this excluded portion should accrue AFUDC. However, the
Commission also finds that the impact of this exclusion on Entergy’s ADFIT should be reflected.
When items are excluded from rate base, the related ADFIT should also be excluded. The
adjusted ADFIT for the prepaid pension asset remaining in Entergy’s rate base should be reduced
by $8,858,933, the deferred taxes related to the excluded $25 miltion. The Commission adds
new finding of fact 28A to reflect this modification to Entergy’s ADFIT.

% Proposat for Decision at 23 (July 6, 2012) (PFD).
* PFD at 23-24.

3 Application of AEP Texas Central Company for Authority to Change Rates, Docket No. 33309, Order on

Rehearing (March 4, 2008).

¢ Remand of Docker No. 33309 {Application of AEP Texas Central Company for Authority to Change
Rates), Docket No. 38772, Order or Remand (Jan, 20, 2011).

TPFD at 26.
8 1d. at 24-26.
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B.FIN 48
The Financial Accounting Standards Board’s Interpretation No. 48 (FIN 48) prescribes
the way in which a company must analyze, quantify, and disclose the potential consequences of
tax positions that the company has taken that are legally uncertain. Entergy reported that its
uncertain tax positions totaled $5,916,461. FIN 48 requires that this amount be recorded on
Entergy’s balance sheet as a tax liability. Entergy also reported that it made a cash deposit with
the IRS in the amount of $1,294,683 associated with its FIN 48 lability.”

The ALJs concluded that Entergy’s FIN 48 liability should be included in its ADFIT
balance, but the amount of the cash deposit made by Entergy to the IRS atiributable to Entergy’s
FIN 48 liability should not be included in Entergy’s ADFIT balance. Accordingly, the ALJs
recommended that $4,621,778 (Entergy’s FIN 48 liability of $5,916,461 less the $1,294,683 cash
deposit Entergy has already made with the IRS) be added to Entergy’s ADFIT balance and thus
be used to offset Entergy’s rate base.'® The ALJs did not recommend the addition of a deferred-

tax-account rider because no party expressly advocated the addition of such a rider."!

The Commission adopts the proposal for decision regarding the adjustment to Entergy’s
ADFIT for the amount attributable to Entergy’s FIN 48 liability. However, the Commission also
follows its precedent regarding the creation of a deferred-tax-account tracker and modifies the
proposal for decision on this point. In CenterPoint’s Electric Delivery Company’s last rate case,
Docket No. 38339,'” the Commission found that tax schedule UTP—on which companies must
describe, list, and rank each uncertain tax position—would provide the IRS auditors sufficient
information to quickly determine which uncertain tax positions are of a2 magnitude worth
investigating and that an IRS audit would be more likely to occur on some uncertain tax
positions. If an IRS audit of a FIN 48 uncertain tax position results in an unfavorable outcome,
the utility would not be able to eam a return on the amount paid to the IRS until the next rate

casc,

? PED at 26-27 (citing Rebuttat Testimony of Roberts, Entergy Ex. 64 at 6), 29 {citing Rebuttal Testimony

of Roberts, Entergy Ex. 64 at 8).

1" PED at 29.
" 1d. at 29.

"> Application of CenterPoint Electric Delivery Company, LLC for Authority to Change Rates, Docket
Ne. 38339, Order on Rehearing at 3-4 (June 23, 2011).
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Accordingly, the Commission authorizes Entergy to establish a rider to track unfavorable
FIN-48 rulings by the IRS. The rider will also allow Entergy to recover on a prospective basis
an after-tax retumn of 8.27% on the amounts paid to the IRS that result from an unfavorable FIN-
48 unfavorable-tax-position audit. The return will be applied prospectively to FIN-48 amounts
disallowed by an IRS audit after such amounts are actually paid to the federal government. If
Entergy subsequently prevails in an appeal of an unfavorable FIN-48 unfavorable-tax-position
decision by the IRS, then any amounts collected under rider related to that overturned decision
shall be credited back to ratepayers.

The Commission adds new finding of fact 40A and deletes finding of fact 41 consistent

with its decision to authorize the deferred-tax-account tracker.

C. Capitalized Incentive Compensation
Entergy capitalized into plant-in-service accounts some of the incentive payments made
to employees and sought to include those amounts in rate base. The ALJs determined that
Entergy should not be able to recover its financially based incentive-compensation costs."”
Therefore, the portion of Entergy’s incentive-compensation costs capitalized during the period
July 1, 2009 through June 30, 2010 that were financially based was excluded from Entergy’s rate
base. The ALIJs also determined that the actual percentages should be used to determine the

amount that is financially based."*

In discussing Entergy’s incentive compensation as a component of operating expenses,
the ALJs adopted the method advocated by Texas Industrial Energy Consumers (TIEC) for
calculating the amount of the financially based incentive costs. This method uses the actual
percentage reductions applicable to each of the annual incentive programs that included a

component of financially-based costs.'?

In its exceptions regarding capitalized incentive compensation, Entergy advocated for the
use of TIEC’s methodology to also calculate the amount of capitalized incentive compensation

that is financially based. Entergy also noted that the amount of the disallowance reflected in the

BPEDat 171.
i at72.
'S Id. at 174 see also Entergy’s Exceptions to the Proposat for Decision at 25-26 (July 23, 2012).
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schedules, $1,333,352, was calculated using a disallowance factor that included incentive
compensation tied to cost-control measures, which the ALJs found to be recoverable in the
operating-cost incentive-compensation calculation.'® When the TIEC methodology is applied to
the capitalized incentive-compensation costs in rate base, the net result under TIEC's

methodology is that only $335,752.96 should be disallowed from capital costs.!”

The Commission agrees that capitalized incentive compensation that is financially based
should be excluded from rate base and that the exclusion only applies to incentive costs that
Entergy capitalized during the period from July 1, 2009 through June 30, 2010. However, the
Commission finds that a consistent methodology should be used to calculate the amount to be
excluded and therefore that TIEC’s methodology shouid also be used for calculating the amount
of capitalized financially based incentive-compensation costs that should be excluded from rate
base. Accordingly, the total amount of capitalized incentive-compensation costs that should be
disallowed from rate base is $335,752.96. Finding of fact 61 is modified to reflect this

determination.

As noted by Commission Staff, this disallowance to plant-in-service alters the expense
for ad valorem taxes. Accounting for this disallowance, the appropriate expense amount for ad
valorem taxes is $24,921,022,'% an adjustment of $1,222,106 to Entergy’s test year amount.
Finding of fact 151 is modified to reflect this adjustment to property taxes,

D. Rate of Return and Cest of Capital
The ALJs found the proper range of an acceptable return on equity for Entergy would be
from 9.3 percent to 10.0 percent.'® The mid-point of the range is 9.65 percent. The ALJs found
that the effect of unsettled economic conditions facing utilities on the appropriate return on
equity should be taken into account and that the effect would be to move the ultimate return on

equity towards the upper limits of the range that was determined to be reasonable.”® The ALJs

¢ Entergy’s Exceptions to the Proposal for Decision at 25-26.

7 Id. at 25-26.

¥ Commission Number-Run Memorandum at 2 (Aug. 28, 2012).
' PFD at 94.

P .
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found that the reasonable adjustment would be 15 basis points, moving the reasonable return on

equity to 9.80 percent.?!

The Commission must establish a reasonable return for a utility and must consider
applicable factors.”” The Commission disagrees with the ALJs that a utility’s return on equity
should be determined using an adder to reflect unsettled economic conditions facing utilities.
The Commission agrees with the ALJs, however, that a return on equity of 9.80 percent will
allow Entergy a reasonable opportunity to earn a reasonable return on its invested capital, but
finds this rate appropriate independent of the 15-point adder recommended by the ALls. A
return on equity of 9.80 percent is within the range of an acceptable return on equity found by
the ALJs. Accordingly, the Commission adds new finding of fact 65A to reflect the

Commission’s decision on this point.

E. Purchased-Power Capacity Expense
The ALJs rejected Entergy’s request to recover $31 million more in purchased-power
capacity costs than its actual test-year expenses because Entergy had failed to prove that the
adjustment was known and measurable,”? and because the request violated the matching
principle?*  Consequently, the ALJs recommended that Entergy’s test-year expenses of
$245,432,884 be used to set rates in this docket.”

Entergy pointed to an additional $533,002 of purchased-power capacity expenses that
were properly included in Entergy’s rate-filing package, but not provided for in the proposal for
decision.?® The Commission finds that an additional $533,002 ($6,132 for test-year expenses for
Southwest Power Pool fees, $654,082 for Toledo Bend hydro fixed-charges, and -$127,212 for
an Entergy intra-system billing adjustment that were ail recorded in FERC account 5535) of
purchascd-powér capacity costs were incurred during the test-year and should be added to the

purchased-power capacity costs in Entergy’s revenue requirement. The Commission modifies

[ at9s.

2 PURA §§ 36.051, .052.

¥ PFD at 108-09.

*Id. at 109.

®Id,

% Entergy’s Exceptions to the Proposal for Decision at 51.
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findings of fact 72 and 86 to reflect the inclusion of the additional $533,002 of test-year
purchased-power capacity costs, increasing the total amount to $245,965,886.

F. Labor Costs — Incentive Compensation
The ALJs found that $6,196,037, representing Entergy’s financially-based incentives paid
in the test-year, should be removed from Entergy’s O&M expenses.” The ALJs agreed with
Commission Staff and Cities that an additional reduction should be made to account for the
FICA taxes that Entergy would have paid for those costs,”® but did not include this reduction in a
finding of fact.

The Commission agrees with the ALJs, but modifies -f'mding of fact 133 to specifically
include the decision that an additional reduction should be made to account for the FICA taxes
Entergy would have paid on the disallowed financially-based incentive compensation. The
Commission notes that this reduction for FICA taxes is reflected in the schedules attached to this
Order.”

G. Affiliate Transactions
OPUC argued that Entergy’s sales and marketing expenses exclusively benefit the larger
commercial and industrial customers, but the majority of the sales, marketing, and customer
service expenses are allocated to the operating companies based on customer counts. Therefore,
the majority of these expenses are allocated to residential and small business customers. OPUC
argued that it is inappropriate for residential and small business customers to pay for these

expenses.3° The ALJs did not adopt OPUC’s position on this issue.

The Commission agrees with OPUC and reverses the proposal for decision regarding
allocation of Entergy’s sales and marketing expense and finds that $2.086 million of sales and

marketing expense should be reallocated using direct assignment. The Commission has

¥ PED at 175.

* Id. at 175-76.

D ¢o0 Commission Number Run-Memorandum at 3 (Aug. 28, 2012).
* Direct Testimony of Carol Szerszen, OPUC Ex. 1 at 44-45.
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previously expressed its preference for direct assignment of affiliate expenses.”  The
Commission finds that the following amounts should be allocated based on a total-number-of-
customers basis: (1) $46,490 for Project EJOPCR56224 — Sales and Marketing — EGSI Texas;
(2) $17,013 for Project F3PCD10049 — Regulated Retail Systems O&M; and (3) $30,167 for
Project FAPPMMALI2 — Middle Market Mkt. Development. The remainder, $1,992,475, should
be assigned to (1) General Service, (2) Large General Service and (3) Large Industrial Power
Service.”> The reallocation has the effect of increasing the revenue requirement allocated to the
large business class customers and reduces the revenue requirement for small business and
residential customers. New finding of fact 164A is added to reflect the proper allocation of these

affiliate transactions.

H. Fuel Reconciliation

Entergy proposed to allocate costs for the fuel reconciliation to customers using a line-
loss study performed in 1997. Entergy conducted a line-loss study for the year ending December
31, 2010, which falls in the middle of the two year fuel reconciliation period—IJuly 2009 through
June 2011—and therefore reflects the actual line losses experienced by the customer classes
during the reconciliation period. Cities argued that the allocation of fuel costs incurred over the
reconciliation period should reflect the current line-loss study performed by Entergy for this case
and recommended appi‘oval on a going-forward basis. Fuel factors under P.U.C. SUBST.
R.25.237(a)3) are temporary rates subject to revision in a reconciliation proceeding described
in P.U.C. Susst. R. 25.236. P.U.C. SUBST. R. 25.236(d)(2) defines the scope of a fuel
reconciliation proceeding to include any issue related to the reasonabieness of a utility’s fuel
expenses and whether the utility has over- or under-recovered its reasonable fuel expenses.”
Cities calculated a $3,981,271 reduction to the Texas retail fuel expenses incurred over the
reconciliation period using the current line-losses. The ALJs rejected Cities’ proposed
adjustment finding that the P.U.C. SUBST. R. 25.237(c)(2)(B) requires the use of Commission-

3 Application of Central Power and Light Company for Authority to Change Rates, Docket No. 14965,
Second Order on Rehearing at 87, COL 29 {Oct. 16, 1997).

*2 Direct Testimony of Carol Szerszen, OPUC Ex. | at Schedule CAS-7.
%3 Cities’ Exceptions to the Proposal for Decision at 20-21 (Juty 23, 2012).
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approved line losses that were in effect at the time fuel costs were billed to customers in a fuel

reconciliation.>*

The Commission agrees with Cities and reverses the proposal for decision regarding
which line-loss factors should be used in Entergy’s fuel reconciliation. Entergy used the 2010
study line-loss calculations to catculate the demand- and energy-related allocations in its cost of
service analysis supporting its requested base rates. These same currently available line-loss
factors should have been utilized in Entergy’s fuel reconciliation. The Commission finds that
Entergy’s 2010 line-loss factors should be used to caiculate Entergy’s fuel reconciliation
over-recovery. As a result, Entergy’s fuel reconciliation over-recovery should be reduced by
$3.981,271. Finding of fact 246A and conclusions of law 19A and 19B are added to reflect the

Commission’s finding that the 2010 line-loss factors be used to reconcile Entergy’s fuel costs.

1. MISO Transition Expenses

During the Commission’s consideration of the proposal for decision, the parties that
contested the amount of Entergy’s MISO transition expenses and how the transition expenses
should be accounted for reached announced on the record that they had reached an agreement on
these issues.”> Those parties agreed that the MISO transition expenses would not be deferred and
that Entergy’s base rates should include $1.6 million for MISO transition expense.”® The
Commission adopts the agreement of the parties and accordingly modifies finding of fact 251
and deletes finding of fact 252.

J. Purchased-Power Capacity Cost Baseline
The Commission modified the amount of purchased-power capacity expense in the
test-year to be $245,965,886 (see section E above). Finding of fact 255 is modified to reflect the

change to the proper test-year purchased-power capacity expense.

3 PFD at 327-328.
3% Open Meeting Tr. at 138 (Aug. 17, 2012).
* Id.
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K. Other Issues
New findings of fact 17A, 17B, 17C, 17D, and 17 E are added to reflect procedural

aspects of the case after issuance of the proposal for decision.

In addition, to reflect corrections recommended by the ALJs, findings of fact 116, 123,
192, 194, and 202 are modified; and new finding of fact 182A is added.

The Commission adopts the following findings of fact and conclusions of law:

IL. Findings of Fact

Procedural History
L. Entergy Texas, Inc. (ETI or the company) is an investor-owned electric utility with a

retail service area located in southeastern Texas.

2. ETI serves retail and wholesale electric customers in Texas. As of June 30, 2011, ETI
served approximately 412,000 Texas retail customers. The Federal Energy Regulatory
Commission (FERC) regulates ETI's wholesale electric operations.

3. On November 28, 2011, ETI filed an application requesting approval of: (1) a proposed
increase in annual base rate revenues of approximately $111.8 million over adjusted test-
year revenues; (2) a set of proposed tariff schedules presented in the Electric Utility Rate
Filing Package for Generating Utilities (RFP) accompanying ETT’s application and
including new riders for recovery of costs related to purchased-power capacity and
renewable energy credit requirements; (3) a request for final reconciliation of ETI’s fuel
and purchased-power costs for the reconciliation period from J uly 1, 2009 to
June 30, 2011; and (4) certain waivers to the insttuctions in RFP Schedule V

accompanying ETT’s application.
4, The 12-month test-year employed in ETI’s filing ended on June 30, 2011 (test-year).

3. ETI provided notice by publication for four consecutive weeks before the effective date
of the proposed rate change in newspapers having general circulation in each county of

ETT's Texas service territory. ETI also mailed notice of its proposed rate change to all of
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10.

11,

its customers. Additionaily, ETI timely served notice of its statement of intent to change

rates on all municipalities retaining original jurisdiction over its rates and services.

The following parties were granted intervenor status in this docket: Office of Public
Utility Counsel; the cities of Anahuac, Beaumont, Bridge City, Cleveland, Conroe,
Dayion, Groves, Houston, Huntsville, Montgomery, Navasota, Nederland, Oak Ridge
North, Orange, Pine Forest, Rose City, Pinehurst, Port Arthur, Port Neches, Shenandoah,
Silsbee, Sour Lake, Splendora, Vidor, and West Orange (Cities), the Kroger Co.
(Kroger); State Agencies; Texas Industrial Energy Consumers; East Texas Electric
Cooperative, Inc.; the United States Department of Energy (DOE); and Wal-Mart Stores
Texas, LLC, and Sam’s East, Inc. (Wal-Mart). The Staff (Staff) of the Public Utility

Commission of Texas (Commission or PUC) was also a participant in this docket.

On November 29, 2011, the Commission referred this case to the State Office of
Administrative Hearings (SOAH).

On December 7, 2011, the Commission issued its order requesting briefing on threshold
legal/policy issues.

On December 19, 2011, the Commission issued its Preliminary Order, identifying 31

issues to be addressed in this proceeding.

On December 20, 2011, the Administrative Law Judges (ALJs) issued SOAH Order
No. 2, which approved an agreement among the parties to establish a June 30, 2012
effective date for the company’s new rates resulting from this case pursuant to certain
agreed language and consolidate Application of Entergy Texas, Inc. for Authority to Defer
Expenses Related 1o its Proposed Transition to Membership in the Midwest Independent
System Operator, Docket No. 39741 (pending) into this proceeding. Although it did not
agree, Staff did not oppose the consolidation.

On January 13, 2012, the ALJs issued SOAH Order No. 4 granting the motions for
admission pro hac vice filed by Kurt J. Boehm and Jody M. Kyler to appear and
participate as counsel for Kroger and the motion for admission pro hac vice filed by Rick

D. Chamberlain to appear and participate as counsel for Wal-Mart.
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12.

13.

14,

15.

16.

17.

17A.

7B

17C.

17D.

17E.

On January 19, 2012, the Comunission issued a supplemental preliminary order
identifying two additional issues to be addressed in this case and concluding that the
company’s proposed purchased-power capacity rider should not be addressed in this case

and that such costs should be recovered through base rates.

ETI timely filed with the Commission petitions for review of the rate ordinances of the
municipalities exercising original jurisdiction within its service territory. All such
appeals were consolidated for determination in this proceeding.

On April 4, 2012, the ALJs issued SOAH Order No. 13 severing rate case expense issues

into Application of Entergy Texas, Inc. for Rate Case Expenses Severed from PUC
Docket No. 39896, Docket No. 40295 (pending).

On April 13, 2012, ETI adjusted its request for a proposed increase in annual base rate

revenues to approximately $104.8 million over adjusted test-year revenues.
The hearing on the merits commenced on April 24 and concluded on May 4, 2012.

Initial post-hearing briefs were filed on May 18 and reply briefs were filed on May 30,
2012,

On August 7, 2012, the SOAH ALIJs filed a letter with the Commission recommending
changes to the PFD.

At the July 27, 2012 open meeting, ETI agreed to extend the effective date of rates to
August 31, 2012 to provide the Commission sufficient time to consider the issues in this
proceeding.

The Commission considered the proposal for decision at the August 17, 2012 and August
30, 2012 open meetings.

At the August 30, 2012 open meeting, ETI agreed to extend the effective date of rates to
September 14, 2012.

At the August 17, 2012 open meeting, parties announced on the record a settlement of the

amount of costs for the transition to MISO.
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Rate Base

18.

19,

20.

2L

22,

23.

24,

25.

26.

Capital additions that were closed to ETT's plant-in-service between July 1, 2009 and
June 30, 2011, are used and useful in providing service to the public and were prudently

incurred.

ETTI's proposed Hurricane Rita regulatory asset was an issue resolved by the black-box
setttement in Application of Entergy Texas, Inc. for Authority to Change Rates and
Reconcile Fuel Costs, Docket No. 37744 (Dec. 13, 2010).

Accrual of carrying charges on the Hurricane Rita regulatory asset should have ceased
when Docket No. 37744 concluded because the asset would have then begun eaming a

rate of return as part of rate base.

The appropriate calculation of the Hurricane Rita regulatory asset should begin with the
amount claimed by ETI in Docket No. 37744, less amortization accruals to the end of the
test-year in the present case, and less the amount of additional insurance proceeds
received by ETI after the conclusion of Docket No. 37744,

A Test-Year-end balance of $15,175,563 for the Hurricane Rita regulatory asset should

remain in rate base, applying a five-year amortization rate beginning August 15, 2010.

The Hurricane Rita regulatory asset should not be moved to the storm damage insurance

reserve.

The company requested in rate base its prepaid pension assets balance of $55,973,545,
which represents the accumulated difference between the Statement of Financial
Accounting Standards (SFAS) No. 87 calculated pension costs each year and the actual
contributions made by the company to the pension fund.

The prepaid pension assets balance includes $25,311,236 capitalized to construction work
in progress (CWiP).

It is not necessary $o the financial integrity of ET1 to include CWIP in rate base, and there
was insufficient evidence showing that major projects under construction were efficiently

and prudently managed.
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27.

28.

28A.

29.

30.

31.

32.

33.

34.

35.

36.

The portion of the prepaid pension assets balance that is capitalized to CWIP should not

be included in ETV’s rate base.

The remainder of the prepaid pension assets balance should be included in ETT’s rate

base.

When items are excluded from rate base, the related ADFIT should also be excluded.
The amount of ADFIT associated with the $25 million capitalized to CWIP and excluded
from rate base is $8,858,933. The adjusted ADFIT for the prepaid pension asset
remaining in Entergy’s rate base should be reduced by $8,858,933.

ETI should be permitted to accrue an allowance for funds used during construction on the
portion of ETV's Prepaid Pension Assets Balance capitalized to CWIP.

The Financial Accounting Standard Board (FASB) Financial Interpretation No. 48
(FIN 48), “Accounting for Uncertainty in Income Taxes,” requires ETI to identify each of
its uncertain tax positions by evaluating the tax position on its technical merits to
determine whether the position, and the corresponding deduction, is more-likely-than-not

to be sustained by the Internal Revenue Service (IRS) if audited.

FIN 48 requirés ETI to remove the amount of its uncertain tax positions from its
Accumulated Deferred Federal Income Tax (ADFIT) balance for financial reporting
purposes and record it as a potential lability with interest to better reflect the company’s

financial condition.

At test-year-end, ETI had $5,916,461 in FIN 48 liabilitics, meaning ETI has, thus far,
avoided paying to the IRS $5,916,461 in tax doliars {the FIN 48 liability) in reliance upon

tax positions that the company believes will not prevail in the event the positions are

challenged, via an audit, by the IRS.
ETI has deposited $1,294,683 with the IRS in connection with the FIN 48 liability.

The IRS may never audit ETI as to its uncertain tax positions creating the FIN 48

e

R TRCL TP
1a0Lity.

——

Even if ETI is andited, ETI might prevail on its uncertain tax positions.

ETI may never have to pay the IRS the FIN 48 liability.
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37.

38.

39.

40A.

41.

42,

43.

Other than the amount of its deposit with the IRS, ETI has current use of the FIN 48
liability funds.

Until actually paid to the IRS, the FIN 43 liability represents cost-free capital and should

be deducted from rate base.

The amount of $4,621,778 (representing ETT's full FIN 48 liability of $5,916,461 less the
$1,294,683 cash deposit ETT has made with the IRS for the FIN 48 liability) should be
added to ETT’s ADFIT and thus be used to reduce ETI’s rate base.

ETT’s application and proposed tariffs do not include a request for a tracking mechanism

or rider to cotlect a return on the FIN 48 liability.

It is appropriate for ETI to create a deferred-tax-account tracker in the form of a rider to
recover on a prospective basis an after—tax return of 8.27% on the amounts paid to the
IRS that result from an unfavorable FIN 48 audit. The rider will track unfavorable FIN
48 rulings and the return will be applied prospectively to FIN 48 amounts disallowed by
an IRS audit after such amounts are actually paid to the federal government. If ETI
prevails in an appeal of a FIN 48 decision, then any amounts collected under the rider
related to that decision should be credited back to ratepayers.

Deleted.

Investor-owned electric utilities may include a reasonable allowance for cash working
capital in rate base as determined by a lead-lag study conducted in accordance with the

Commission’s rules.

Cash working capital represents the amount of working capital, not specifically addressed
in other rate base items, that is necessary to fund the gap between the time expenditures

are made and the time corresponding revenues are received.

The lead-lag study conducted by ETI considered the actual operations of ETI, adjusted
for known and measurable changes, and is consistent with P.U.C. SUBST.

R. 25.231(c)2ZKB)11).
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45.

47.

48.

49.

50.

Sh.

52.

53.

54.

55.

It is reasonabie to establish ETI’s cash working capital requirement based on ETI’s lead-
lag study as updated in Jay Joyce’s rebuttal testimony and on the cost of service approved
for ETI in this case.

As a result of the black-box settlements in Application of Entergy Gulf States, Inc. for
Authority to Change Rates and to Reconcile Fuel Costs, Docket No. 34800 (Nov. 7,
2008) and Docket No. 37744, the Commission did not approve ETT’s storm damage

expenses since 1996 and its storm damage reserve balance.

ETI established a prima facie case concerning the prudence of its storm damage expenses

incurred since 1996,

Adjustments to the storm damage reserve balance proposed by intervenors should be

denied.

The Hurricane Rita regulatory asset should not be moved to the storm damage insurance

reserve.
ETF’s appropriate Test-Year-end storm reserve balance was negative $59,799,744.

The amount of $9,846,037, representing the value of the average coal inventory
maintained at ETI's coal-burning facilities, is reasonable, necessary, and should be

included in rate base.

The Spindletop gas storage facility (Spindletop facility) is used and useful in providing
reliable and flexible natural gas supplies to ETP’s Sabine Station and Lewis Creek

generating plants.

The Spindletop facility is critical to the economic, reliable operation of the Sabine Station
and Lewis Creek generating plants due to their geographic location in the far western

region of the Entergy system.

It is reasonable and appropriate to include ETI's share of the costs to operate the

Spindletop facility in rate base.

Staff recommended updating ETT’s balance amounts for short-term assets io the 13-

month period ending December 2011, which was the most recent information available.
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56.

57.

58.

59.

60.

61.

62,

63.

Staff’s proposed adjustments should be incorporated into the calculation of ETT's rate

base.

The following short-term asset amounts should be included in rate base: prepayments at

$8,134,351; materials and supplies at $29,285,421; and fuel inventory at $52,693,485.

The amount of $1,127,778, representing costs incurred by ETI when it acquired the
Spindletop facility, represent actual costs incurred to process and close the acquisition,

not mere mark-up costs.

ETT’s $1,127,778 in capitalized acquisition costs should be included in rate base because
ETI incurred these costs in conjunction with the purchase of a viable asset that benefits

its retail customers.

In its application, ETI capitalized into plant in service accounts some of the incentive

payments ETI made to its employees. ETI seeks to include those amounts in rate base.

A portion of those capitalized incentive accounts represent payments made by ETI for

incentive compensation tied to financial goals.

The portion of ETT’s incentive payments that are capitalized and that are financially-
based should be excluded from ETI’s rate base because the benefits of such payments
inure most immediately and predominantly to ETT’s shareholders, rather than its electric
customers. ETI’s capitalized incentive compensation that is financially based is

$335,752.96 and should be removed for rate base.

The test-year for ETT's prior ratemaking proceeding ended on June 30, 2009, and the
reasonableness of ETT’s capital costs (including capitalized incentive compensation) for
that prior period was dealt with by the Commission in that proceeding and is not at issue

in this proceeding.

In this proceeding, ETT’s capitalized incentive compensation that is financially-based
should be excluded from rate base, but only for incentive costs that ETI capitalized
during the period from July 1, 2009 (the end of the prior test-year) through june 30, 2010

(the commencement of the current test-year).
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Rate of Return and Cost of Capital
64. A return on common equity (ROE) of 9.80 percent will allow ETI a reasonable

opportunity to earn a reasonable return on its invested capital.

65.  The results of the discounted cash flow model and risk premium approach support a ROE
of 9.80 percent.

65A. It is not appropriate to add 15 points to the ROE due to unsettled economic conditions

facing utilities.
66. A 9.80 percent ROE is consistent with ETT’s business and regulatory risk.
67. ETI’s proposed 6.74 percent embedded cost of debt is reasonable.

68. The appropriate capital structure for ETI is 50.08 percent long-term debt and

49.92 percent common equity.

69. A capital structure composed of 50.08 percent debt and 49.92 percent equity is
reasonable in light of ETT's business and regulatory risks.

70. A capital structure composed of 50.08 percent debt and 49.92 percent equity will help
ETI attract capital from investors.

71. ETY s overall rate of return should be set as follows:

CAPITAL WEIGHTED AVG
COMPONENT STRUCTURE CosT OF CAPITAL | COST OF CAPITAL
LoNG-TERM DEBT | 50.08% 6.74% 3.38%
ComMoN EQUITY | 49.92% 9.80% 4.89%
TOTAL 100.00% 8.27%
eratin, enses
72.  ETDs test-year purchased capacity expenses were $245,965,886.
73.  ETI requested an upward adjustment of $30,809,353 as a post-test-year adjustment to its

purchased capacity costs. This request was based on ETT’s projections of its purchased
capacity expenses during a period beginning June 1, 2012 and ending May 31, 2013 (the

rate-year).
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74.

75.

76.

7.

78.

79.

80.

81.

82.

83.
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ETI's purchased capacity expense projections were based on estimates of rate-year
expenses for: (a) reserve equalization payments under Schedule MSS-1; (b) payments

under third-party capacity contracts; and {c) payments under affiliate contracts.

ETI’s projection of its rate-year reserve equalization payments under Schedule MSS-1 is
based on mumnerous assumptions, including load growths for ETI and its affiliates, future
capacity contracts for ETI and its affiliates, and future values of the generation assets of
ET1 and its affiliates.

There is substantial uncertainty with regard to ETT's projection of its rate-year reserve

equalization payments under Scheduie MSS-1,

ETI's projection of its rate-year third-party capacity contract payments includes
numerous assumptions, one of which is that every single third-party supplier will perform
at the maximum level under the contract, even though that assumption is inconsistent

with ETD’s historical experience.

There is substantial uncertainty with regard to ETI’s projection of its rate-year third-party

capacity-contract payments.

ETI’s estimates of its rate-year purchases under affiliate contracts are based on a

mathematical formula set ont in Schedule MSS-4.

The MSS-4 formula for rate-year affiliate capacity payments reflects that these payments
will be based on ratios and costs that cannot be determined unfil the month that the

payments are to be made.

Over $11 million of ETT’s affiliate transactions were based on a 2013 contract (the EAI
WBL Contract) that was not signed until April 11, 2012,

There is uncertainty about whether the EAI WBL Contract will ever go into effect.

ETI projects purchasing over 300 megawatts (MW) more in purchased capacity in the

rate-year than it purchased in the test-year.

ETI experienced substantial load growth in the two years before the test-year, and it

continues to project similar load growth in the future.
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85.

86.

87.

88.

89.

91.

92.

93.

94.

ETI did not meet its burden of proof to demonstrate that a known and measurable

adjustment of $30,809,355 should be made to its test-year purchased capacity expenses.

ETI's purchased capacity expense in this case should be based on the test-year level of
$245,965,886. ‘

ETI incurred $1,753,797 of transmission equalization expense during the test-year.

ETI proposed an upward adjustment of $8,942,785 for its transmission equalization
expense. This request was based on ETI’s projections of its transmission equalization

expenses during the rate-year.

The transmission equalization expense that ETI will pay in the rate-year will depend on

future costs and loads for each of the Entergy operating companies.

ETI's projection of its rate-year transmission equalization expenses is uncertain and
speculative because it depends on a number of variables, including future transmission
investments, deferred taxes, depreciation reserves, costs of capital, tax rates, operating

expenses, and loads of each of the Entergy operating companics.

ETI secks increased transmission equalization expenses for transmission projects that are
not currently used and useful in providing electric service. ETI’s post-test-year
adjustment is based on the assumption that certain planned transmission projects will go
into service after the test-year. At the close of the hearing, none of the planned

transmission projects had been fully completed and some were still in the planning phase.

It is not reasonable for ETI to charge its retail ratepayers for transmission equalization

expenses related to projects that are not yet in-service.

ETI’s request for a post-test-year adjustment of $8,942,785 for rate-year transmission
equalization expenses should be denied because those expenses are not known and
measurable. ETI's post-test-year adjustment does not with reasonable certainty reflect

what ETT’s transmission equalization expense will be when rates are in effect.

ETI’s transmission equalization expense in this case should be based on the test-year
level of $1,753,797.
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95.

96.

97.

98.

100.

101.

102.

103.

104.

105.

P.U.C. SUBST. R.25.231(cX2)(ii) states that the reserve for depreciation is the
accumulation of recognized aliocations of original cost, representing the recovery of

initial investment over the estimated useful life of the asset.

Except in the case of the amortization of the general plant deficiency, the use of the
remaining life depreciation method to recover differences between theoretical and actuai

depreciation reserves is the most appropriate method and should be continued.

It is reasonable for ETI to calculate depreciation reserve allocations on a straight-line

basis over the remaining, expected useful life of the item or facility.

Except as described below, the service lives and net salvage rates proposed by the
company are reasonable, and these service lives and net saivage rates should be used in
calculating depreciation rates for the company’s production, transmission, distribution,

and general plant assets.

A 60-year life for Sabine Units 4 and 5 is reasonable for purposes of establishing

production plant depreciation rates.

The retirement (actuarial) rate method, rather than the interim retirement method, should

be used in the development of production plant depreciation rates.

Production plant net salvage is reasonably based on the negative five percent net salvage

in existing rates.

The net salvage rate of negative 10 percent for ETI's transmission structures and
improvements (FERC Account 352) is the most reasonable of those proposed and should
be adopted.

The net salvage rate of negative 20 percent for ETI’s transmission station equipment
(FERC Account 353) is the most reasonable of those proposed and should be adopted.

The net salvage rate of negative five percent for ETT’s transmission towers and fixtures

(FERC Account 354) is the most reasonable of those proposed and should be adopted.

The net salvage rate of negative 30 percent for ETI's transmission poles and fixtures
(FERC Account 355) is the most reasonable of those proposed and should be adopted.
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106.

107.

108.

109.

110.

i11.

112,

113.

114.

The net salvage rate of negative 30 percent for ETI's transmission overhead conductors

and devices (FERC Account 356) is the most reasonable of those proposed and should be
adopted.

A service life of 65 years and a dispersion curve of R3 for ETT’s distribution structures
and improvements (FERC Account 361) are the most reasonable of those proposed and

should be approved.

A service life of 40 years and a dispersion curve of R1 for ETI's distribution poles,
towers, and fixtures (FERC Account 364) are the most reasonable of those proposed and

should be approved.

A service life of 39 years and a dispersion curve of RO.5 for ETI’s distribution overhead
conductors and devices (FERC Account 365) are the most reasonable of those proposed

and should be approved.

A service life of 35 years and a dispersion curve of R1.5 for ETI's distribution
underground conductors and devices (FERC Account 367) are the most reasonable of

those proposed and should be approved.

A service life of 33 years and a dispersion curve of LO.5 for ETI’s distribution line
transformers {(FERC Account 368) are the most reasonable of those proposed and should
be approved.

A service life of 26 years and a dispersion curve of L4 for ETI’s distribution overhead
service (FERC Account 369.1) are the most reasonable of those proposed and should be

approved.

The net salvage rate of negative five percent for EIT’s distribution structures and
improvements (FERC Account 361) is the most reasonable of those proposed and should
be adopted.

The net salvage rate of negative 10 percent for ETI's distribution station equipment

(FERC Account 362) is the most reasonable of those proposed and should be adopted.
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115.

116.

117.

118.

119.

120.

121.

122.

123.

124.

125.

The net salvage rate of negative seven percent for ETT’s distribution overhead conductors
and devices (FERC Account 365) is the most reasonable of those proposed and should be
adopted.

The net salvage rate of positive five percent for ETT's distribution line transformers

(FERC Account 368) is the most reasonable of those proposed and should be adopted.

The net salvage rate of negative 10 percent for ETI's distribution overhead services
(FERC Account 369.1) is the most reasonable of those proposed and should be adopted.

The net salvage rate of negative 10 percent for ETT’s distribution underground services
(FERC Account 369.2) is the most reasonable of those proposed and should be adopted.

A service life of 45 years and a dispersion curve of R2 for ETI's general structures and
improvements (FERC Account 390) are the most reasonable of those proposed and

should be approved.

The net salvage rate of negative 10 percent for ETI's general structures and
improvements (FERC Account 390) is the most reasonable of those proposed and should
be adopted.

It is reasonable to convert the $21.3 million deficit that has developed over time in the

reserve for general plant accounts to General Plant Amortization.

A ten-year amortization of the deficit in the reserve for general plant accounts is

reasonable and should be adopted.

FERC pronouncement AR-15 requires amortization over the same life as recommended
based on standard life analysis. A standard life analysis determined that a five-year life
was appropriate for general plant computer equipment (FERC Account 391.2).

Therefore, a five year amortization for this account is reasonable and should be adopted.

ETI proposed adjustments to its test-year payroll costs to reflect: (a) changes to employee
headcount levels at ETI and Entergy Services, Inc. (ESI); and (b) approved wage

increases set to go into effect after the end of the test-year.

The proposed payroll adjustments are reasonable but should be updated to reflect the

most recent available information on headcount levels as proposed by Commission Staff.
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126.

127.

128.

129.

130.

131.

132.

In addition to adjusting payroll expense levels, the more recent headcount numbers
should be used to adjust the level of payroll tax expense, benefits expense, and savings

plan expense.

Staff has appropriately updated headcount levels to the most recent available data but
errors made by Staff should be corrected. The corrections related to: (a) a double
counting of three ETI and one ESI employee; (b) inadvertent use of the ETI benefits cost
percentage in the calculation of ESI benefits costs; (c) an inappropriate reduction of
savings plan costs when such costs were already included in the benefits percentage
adjustments; and (d) corrections for full-time equivalents calculations. Staff’s ETI
headcount adjustment (AG-7) overstated operation and maintenance (O&M) payroll
reduction by $224,217, and ESI headcount adjustment (AG-7) understated O&M payroll
increase by $37,531.

ETI included $14,187,744 for incentive compensation expenses in its cost of service.

The compensation packages that ETI offers its employees include a base payroll amount,
annual incentive programs, and long-term incentive programs. The majority of the

compensation is for operational measures, but some is for financial measures.

Incentive compensation that is based on financial measures is of more immediate and
predominant benefit to shareholders, whereas incentive compensation based on

operational measures is of more immediate and predominanf benefit to ratepayers.

Incentives to achieve operational measures are necessary and reasonable to provide utility

services but those to achieve financial measures are not.

The $5,376,975 that was paid for long term incentive programs was tied to financial

measures and, therefore, should not be inciuded in ETT's cost of service.

Of the amounts that were paid pursuant to the Executive Annual Incentive Plan, $819,062
was tied to financial measures and, therefore, should be disallowed.

In total, the amount of incentive compensation that should be disallowed is $6,196,037
because it was related to financial measures that are not reasonable and necessary for the

provision of electric service. An additional reduction should be made to account for the
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134.

135.

136.

137.
138.
139.

140.

141.

142.

.
[

FICA taxes ETI would have paid on the disallowed financially based incentive

compensation.

The amount of incentive compensation that should be included in the cost of service is
$7,991,707.

To attract and retain highly qualified employees, the Entergy companies provide a total
package of compensation and benefits that is equivalent in scope and cost with what other
comparable companies within the utility business and other industries provide for their

employees.

When using a benchmark analysis to compare companies’ levels of compensation, it is
reasonable to view the market level of compensation as a range rather than a precise,

single point.

ETT’s base pay levels are at market,

ETI’s benefits plan levels are within a reasonable range of market levels.
ETY’s level of compensation and benefits expense is reasonable and necessary.

ETI provides non-qualified supplemental executive retirement plans for highly
compensated individuals such as key managerial employees and executives that, because
of limitations imposed under the Internal Revenue Code, would otherwise not receive

retirement benefits on their annual compensation over $245,000 per year.

ETI’s non-qualified supplemental executive retirement plans are discretionary costs
designed to attract, retain, and reward highly compensated employees whose interests are

more closely aligned with those of the shareholders than the customers.

ETI's non-qualified executive retirement benefits in the amount of $2,114,931 are not
reasonable or necessary to provide utility service to the public, not in the public interest,

and should not be included in ETI’s cost of service.

For the employee market in which ETI operates, most peer companies offer moving
assistance. Such assistance is expected by employees, and ETT would be placed at a

competitive disadvantage if it did not offer relocation expenses.
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144.

145.

146.

147,

148.

149.

150.

151.

152.

i53.

154.

155.

ETY’s relocation expenses were reasonable and necessary.

The company’s requested operating expenses should be reduced by $40,620 to reflect the

removal of certain executive prerequisites proposed by Staff.

Staff properly adjusted the company’s requested interest expense of $68,985 by removing
$25,938 from FERC account 431 (using the interest rate of 0.12 percent for calendar year
2012), leaving a recommended interest expense of $43,047.

During the test-year, ETI’s property tax expense equaled $23,708,829.

ETI requested an upward pro forma adjustment of $2,592,420, to account for the property

tax expenses ETT estimates it will pay in the rate-year.

ETI’s requested pro forma adjustment is not reasonable because it is based, in part, upon
the prediction that ETI’s property tax rate will be increased in 2012, a change that is

speculative is not known and measurable.

Staff’s recommendation to increase ETI’s test-year property tax expenses by $1,214,688
is based on the historical effective tax rate applied to the known test-year-end plant in
service value, consistent with Commission precedent, and based upon known and

measurable changes.

ETI’s test-year property tax burden should be adjusted upward by $1,222,106 for a total
expense of $24,921,022.

Staff recommended reducing ETT's advertising, dues, and contributions expenses by
$12.800. The recommendation, which no party contested, should be adopted.

The final cost of service should reflect changes to cost of service that affect other
components of the revenue requirement such as the calculation of the Texas state gross

receipts tax, the local gross receipts tax, the PUC Assessment Tax and the Uncollectible

Expenses.
The company’s requested Federal income tax expense is reasonable and necessary.

ETI's request for $2,019,000 to be included in its cost of service to account for the

company’s annual decommissioning expenses associated with River Bend is not
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reasonable because it is not based upon “the most curent information reasonably
available regarding the cost of decommissioning” as required by P.U.C. SUBST.
R. 25.231(bX1XF)X1).

156. Based on the most current information reasonably available, the appropriate level of
decommissioning costs to be included in ETI’s cost of service is $1,126,000.

157. ETI's appropriate total annual self-insurance storm damage reserve expense is
$8,270,000, comprised of an annual accrual of $4,400,000 to provide for average annual
expected storm losses, plus an annual accrual of $3,870,000 for 20 years to restore the
reserve from its current deficit.

158. ETI's appropriate target self-insurance storm damage reserve is $17,595,000.

159. ETI should continue recording its annual storm damage reserve accrual until modified by
a Commission order.

160. The operating costs of the Spindletop facility are reasonable and necessary.

161. The operating costs of the Spindletop facility paid to PB Energy Storage Services are
eligible fuel expenses.

Affiliate Transactions

162. ETI affiliates charged ETI $78,998,777 for services during the test-year. The majority of
these O&M expenses—$69,098,041—were charged to ETI by ESI. The remaining
affiliate services were charged (or credited) to ETI by: Entergy Guif States Louisiana,
L.L.C.; Entergy Arkansas, Inc.; Entergy Lounisiana, LL.C; Entergy Mississippi, Inc.;
Entergy Operations, Inc.; and non-regulated affiliates.

163. ESI follows a number of processes to ensure that affiliate charges are reasonable and

necessary and that ETI and its affiliates are charged the same rate for similar services.
These processes include: (a) the use of service agreements to define the level of service
required and the cost of those services; (b) direct billing of affiliate expenses where
possible; (c) reasonable allocation methodologies for costs that cannot be directly billed;

(d) budgeting processes and controls to provide budgeted costs that are reasonable and
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164.

164A.

165.

166.

167.

168.

169.

necessary to ensure appropriate levels of service to its customers; and (e) oversight

controls by ETT’s Affiliate Accounting and Allocations Department.
Affiliates charged expenses to ETI through 1292 project codes during the test-year.

The $2,086,145 in affiliate transactions related to sales and marketing expenses should be
reallocated using direct assignment. The following amounts should be allocated to all
retail classes in proportion to number of customers: (1) $46,490 for Project
E10PCR56224 — Sales and Marketing — EGSI Texas; (2) $17,013 for Project
F3PCD10049 - Regulated Retail Systems O&M; and (3) $30,167 for Project
F3PPMMALI2 — Middle Market Mkt. Development. The remainder, $1,992,475, should
be assigned to (1) General Service, (2) Large General Service and (3) Large Industrial

Power Service.

ET] agreed to remove the following affiliate transactions from its application:
(1) Project F3PPCASHCT (Contractual Alternative/Cashpo) in the amount of $2,553;
(2) Project F3PCSPETEI (Entergy-Tulane Energy Institute) in the amount of $14,288;
and (3) Project FSPPKATRPT (Storm Cost Processing & Review) in the amount of $929.

The $356,151 (which figure includes the $112,531 agreed to by ETI) of costs associated
with Projects FSPCZUBENQ (Non-Qualified Post Retirement) and FSPPZNQBDU (Non
Qual Pension/Benf Dom Utl) are costs that are not reasonable and necessary for the

provision of electric utility service and are not in the public interest.

The $10,279 of costs associated with Project F3PPFXERSP (Evaluated Receipts

Settlement) are not normally-recurring costs and should not be recoverable.

The $19,714 of costs associated with Project F3PPEASTIN (Willard Eastin et al) are
related to ESI’s operations, it is more immediately related to Entergy Louisiana, Inc. and

Entergy New Orleans, Inc. As such, they are not recoverable from Texas ratepayers.

The $171,032 of costs associated with Project F3PPE9981S (Integrated Energy
Management for ESI) are research and development costs related to energy efficiency
programs. As such, they should be recovered through the energy efficiency cost recovery

factor rather than base rates.
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170. Except as noted in the above findings of fact Nos. 162-169, all remaining affiliate
transactions were reasonable and necessary, were allowable, were charged to ETI at a
price no higher than was charged by the supplying affiliate to other affiliates, and the rate

charged is a reasonable approximation of the cost of providing service.

Jurisdictional Cost Allocation
171. ETI has one fuil or partial requirements wholesale customer — East Texas Electric

Cooperative, Inc.

172. ETI proposes that 150 MW be set as the wholesale load for developing retail rates in this
docket. Using 150 MW to set the wholesale load is reasonable. The 150 MW used to set
the wholesale load results in a retail production demand allocation factor of
95,3838 percent.

173. The 12 Coincident Peak (12 CP) allocation method is consistent with the approach used
by the FERC to allocate between jurisdictions.

174. Using 12CP methodology to allocate production costs between the wholesale and retail
jurisdictions is the best method to reflect cost responsibility and is appropriate based on

ETT’s reliance on capacity purchases.

Class Cost Allocation and Rate Design
175. There is no express statutory authorization for ETI’s proposed Renewable Energy Credits

rider (REC nider).
176. REC rider constitutes improper piecemeat ratemaking and should be rejected.

177. ETD’s test-year expense for renewable energy credits, $623,303, is reasonable and

necessary and should be included in base rates.

178. Municipal Franchise Fees (MFF) is a rental expense paid by utilities for the right to use

public rights-of-way to locate its facilities within municipal limits.

-

179. ETI is an integrated utility system. ETI's facilities located within municipal limits
benefit all customers, whether the customers are located inside or outside of the

municipal timits.
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180.

181,

182.

182A.

183.

184,

185.

186.

187.

Because all customers benefit from ETI’s rental of municipal right-of-way, municipal
franchise fees should be charged to all customers in ETI's service area, regardless of

geographic location.

It is reasonable and consistent with the Public Utility Regulatory Act (PURA)
§ 33.008(b) that MFF be allocated to each customer class on the basis of in-city kilowatt
hour (kWh) sales, without an adjustment for the MFF rate in the municipality in which a
given kWh sale occurred.

The same reasons for allocating and collecting MFF as set out in Finding of Fact
Nos. 178-181 aiso apply to the allocation and collection of Miscellaneous Gross Receipts
Taxes. The company’s proposed allocation of these costs to all retail customer classes

based on customer class revenues relative fo total revenues is appropriate.

ETI's proposed gross plant-based allocator is an appropriate method for allocating the
Texas franchise tax.

The Average and Excess (A&E) 4CP method for allocating capacity-related production
costs, including reserve equalization payments, to the retail classes is a standard

methodology and the most reasonable methodology.

The A&E 4CP method for allocating transmission costs to the retail classes is standard

and the most reasonable methodology.

ETI appropriately followed the rate class revenue requirements from its cost of service
study to allocate costs among customer classes. ETI's revenue allocation properly sets

rates at each class’s cost of service.

It is reasonable for ETI to eliminate the service condition for Rate Groups A and C in
Schedule SHL [Street and Highway Lighting Service] that charges a $50 fee for any

replacement of a functioning light with a lower-wattage bulb.

It is appropriate to require ETI to prepare and file, as part of its next base rate case, a
study regarding the feasibility of instituting LED-based rates and, if the study shows that
such rates are feasible, ETI should file proposals for LED-based lighting and traffic

signal rates in its next rate case.
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188.

189.

190.

191.

192,

193.

An agreement was reached by the parties and approved by the Commission in Docket
No. 37744 that directed ETI to exclude, in its next rate case, the life-of-contract demand
ratchet for existing customers in the Large Industrial Power Service (LIPS), Large
Industrial Power Service-Time of Day, General Service, General Service-Time of Day,

Large General Service, and Large General Service-Time of Day rate schedules.

ETI's proposed tariffs in this case did not remove the life-of-contract demand ratchet

from these rate schedules consistent with the parties’ agreement in Docket No. 37744.

A perpetual billing obligation based on a life-of-contract demand ratchet, as ETI
proposed, is not reasonable.

ETT's proposed LIPS and LIPS Time of Day tariffs should be modified to reflect the
agreement that was adopted by the Commission as just and reasonable in Docket
No. 37744. Accordingly, these tariffs should be modified as set out in Findings of Fact
No. 192-194,

ETF's Schedule LIPS and LIPS Time of Day § VI should be changed to read:
DETERMINATION OF BILLING LOAD

The kW of Billing Load will be the greatest of the following:

(A) The Customer’s maximum measured 30-minute
demand during any 30-minute interval of the current billing
month, subject to §§ I1I, IV and V above; or

(B) 75% of Contract Power as defined in § VII; or
(C) 2,500 kW.

ETI’s Schedule LIPS and LIPS Time of Day § VII should be changed to read:
DETERMINATION OF CONTRACT POWER

Unless Company gives customer written notice to the contrary,
Contract Power will be defined as below:

Contract Power - the highest load established under § VI(A) above
during the 12 months ending with the current month. For the
initial 12 months of Customer’s service under the currently
effective contract, the Contract Power shall be the kW specified in
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194.

195.

196.

197.

198.

199.

200.

the currently effective contract unless exceeded in any month
dunng the initial 12-month period.

The Large General Service, Large General Service-Time of Day, General Service, and
General Service-Time of Day schedules should be similarly revised to eliminate ETT's

life-of-contract demand ratchet.

In its proposed rate design for the LIPS class, the company took a conservative approach
and increased the current rates by an equal percentage. This minimized customer bill

impacts while maintaining cost causation principles on a rate class basis.

It is a reasonable move towards cost of service to add a customer charge of $630 to the
LIPS rate schedule with subsequent increases to be considered in subsequent base rate

Cases.

It is a reasonable move towards cost of service to slightly decrease the LIPS energy
charges and increase the demand charges as proposed by Staff witness
William B. Abbott.

DOE proposed a new Schedule LIPS rider—Schedule “Schedulable Intermittent
Pumping Service” (SIPS) for load schedulable at least four weeks in advance, that occurs
in the off-season (November through April), that can be cancelled at any time, and for
load not lasting more than 80 hours in a year. For customers whose loads match these
SIPS characteristics (for example, DOE’s Strategic Petroleum Reserve), the 12-month
demand ratchet provision of Schedule LIPS does not apply to demands set under the
provisions of the SIPS rider. The monthly demand set under the SIPS provisions would
be applicable for billing purposes only in the month in which it occurred. In short, if a
customer set a 12-month ratchet demand in that month, it would be forgiven and not

applicable in the succeeding 12 months.

DOE’s proposed Schedule SIPS is not restricted solely to the DOE and should be
adopted. It more closely addresses specific customer characteristics and provides for

cost-based rates, as does another ETI rider applicable to Pipeline Pumping Service.

Standby Maintenance Service (SMS) is available to customers who have their own

generation equipment and who contract for this service from ETL
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201.

202.

203.

204.

205.

P.U.C. SuBsT. R. 25.242(k)(1) provides that rates for sales of standby and maintenance
power to qualifying facilities should recognize system wide costing principles and should

not be discriminatory.

It is reasonable to move Schedule SMS toward cost of service by: (a) adding a customer
charge equivalent to that of the LIPS rate schedule only for SMS customers not
purchasing supplementary power under another applicable rate; and (b) revising the tariff

as follows:
Charge Distribution Transmission
8 | (less than 69KV) | (69KV and greater)

Billing Load Charge ($/kW):
Standby $2.46 $0.79
Maintenance $2.27 $0.60
Non-Fuel Energy Charge {¢/kWh)

~ On-Peak 4.245¢ 4.074¢
Off-Peak 0.575¢ 0.552¢

ETD’s Additional Facilities Charge rider (Schedule AFC) prescribes the monthly rental
charge paid by a customer when ETI installs facilities for that customer that would not

normally be supplied, such as line extensions, transformers, or dual feeds.

ETI existing Schedule AFC provides two pricing options. Option A is a monthly charge.
Option B, which applies when a customer elects to amortize the directly-assigned
facilities over a shorter term ranging from one to ten years, has a variable monthly
charge.  There is also a term charge that applies after the facility has been fully
depreciated.

Tt is reasonable and cost-based to reduce the Schedule AFC Option A rate to 1.20 percent
per month of the installed cost of all facilities included in the agreement for additional

facilities.
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206.

207,

208.

209.

210.

211.

It is reasonable and cost-based to reduce the Schedule AFC Option B monthly rate and

the Post Term Recovery Charge as follows:

Selected Recovery Term | Recovery Term Charge { Post Recovery Term Charge
1 10.88% 0.35%
2 5.39% 0.35%
3 3.92% 0.35%
4 3.20% 0.35%
5 2.76% 0.35%
6 2.48% 0.35%
7 2.28% 0.35%
8 2.14% 0.35%
9 1.97% 0.35%
10 1.94% 0.35%

The revisions in the above findings of fact to Schedule AFC rates reasonably reflect the

costs of running, operating, and maintaining the directly-assigned facilities.

It is reasonable to modify the Large General Service rate schedule by increasing the
demand charge from $10.25 to $12.81; decreasing the energy charge from $.01023 to
$.00513; and maintaining the customer charge at $425.05.

Staff’s proposed change to the General Service (GS) rate schedule to gradually move GS
customers towards their cost of service by recommending a decrease in the customer
charge from the current rate of $41.09 to $39.91, and a decrease in the energy charges is

reasonable and should be adopted.

ETI’s Residential Service (RS) rate schedule is composed of two elements: a customer
charge of $5 per month and a consumption-based energy charge. The Energy charge is a
fixed rate of 5.802¢ per kWh from May through October (summer). In the months
November through April (winter), the rates are structured as a declining block, in which
the price of each unit is reduced after a defined level of usage.

ETFs Schedule RS declining block rate structure is contrary to energy-efficiency efforts
and the Legislature’s goal of reducing both energy demand and energy consumption in
Texas, as stated in PURA § 39.905.
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212.

Schedule RS winter block rates should be modified consistent with the goal set out in
PURA §39.905, with the initial phase-in of a 20 percent reduction in the block
differential proposed by ETI and subsequent reductions should be reviewed for

consideration at the occurrence of each rate case filng.

213. Other elements of Schedule RS are just and reasonable.
Fuel Reconciliation
214. ETI incurred $616,248,686 in natural-gas expenses during the reconciliation period,

215.

216.

217.

218.

219.

220.

221.

222,

223,

which is from July 2009 through June 2011.

ETI purchased natural gas in the monthly and daily markets and pursuant to a long-term
contract with Enbridge Inc. pipeline. ETI also transported gas on its own account and

negotiated operational balancing agreements with various pipeline companies.

ETI employed a diversified portfolio of gas supply and transportation agreements to meet
its natural-gas requirements, and ETI prudentiy managed its gas-supply contracts.

ETP’s natural gas expenses were reasonable and necessary expenses incurred to provide

reliable electric service to retail customers.

ETI incurred $90,821,317 in coal expenses during the reconciliation period.

ETI prudently managed its coal and coal-related contracts during the reconciliation
period.

ET1 monitored and audited coal invoices from Louisiana Generating, LLC for coal

burned at the Big Cajun II, Unit 3 facility.

ETT’s coal expenses were reasonable and necessary expenses incusred to provide reliable

electric service to retail customers.

ETI incurred $990,041,434 in purchased-energy expenses during the reconciliation
period.
The Entergy System’s planning and procurement processes for purchased-power

produced a reasonable mix of purchased resources at a reasonable price.
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224,

225.

226.

227.

228.

229.

230.

231.

232.

233.

During the reconcitiation period, ETI took advantage of opportunities in the fuel and

purchased-power markets to reduce costs and to mitigate against price volatility.

ETD's purchased-energy expenses were reasonable and necessary expenses incurred to

provide reliable electric service to retail customers.

ETI provided sufficient contemporaneous documentation to support the reasonableness of
its purchased-power planning and procurement processes and its actual power purchases

during the reconciliation period.

The Entergy system sold power off system when the revenues were expected to be more
than the incremental cost of supplying generation for the sale, subject to maintaining

adequate reserves.

The System Agreement is the tariff approved by the FERC that provides the basis for the
operation and planning of the Entergy system, including the six operating companies.
The System Agreement governs the wholesale-power transactions among the operating
companies by providing for joint operation and establishing the bases for equalization
among the operating companies, including the costs associated with the construction,

ownership, and operation of the Entergy system facilities.

Under the terms of the Entergy System Agreement, ETI was allocated its share of

revenues and expenses from off-system sales.

During the reconciliation period, ETI recorded off-system sales revenue in the amount of
$376,671,969 in FERC Account 447 and credited 100 percent of off-system sales

revenues and margins from off-system sales to eligible fuel expenses.

ETI properly recorded revenues from off-system sales and credited those revenues to
eligible fuel costs.

The Entergy system consists of six operating companies, including ETL which are
planned and operated as a single, integrated electric system under the terms of the System

Agreement.

Service schedule MSS-1 of the System Agreement determines how the capability and

ownership costs of reserves for the Entergy system are equalized among the operating
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234,

235.

236.

237.

238.

239.

240.

companies. These inter-system “reserve equalization” payments are the result of a
formula rate related to the Entergy system’s reserve capability that is applied on a

monthly basis.

Reserve capability under service schedule MSS-1 is capability in excess of the Entergy
system’s actual or planned load built or acquired to ensure the reliable, etficient operation

of the electric system.

By approving service schedule MSS-1, the FERC has approved the method by which the
operating companies share the cost of maintaining sufficient reserves to provide

reliability for the Entergy system as a whole.

Service schedule MSS-3 of the System Agreement determines the pricing and exchange
of energy among the operating companies. By approving service schedule MSS-3, the
FERC has approved the method by which the operating companies are reimbursed for

energy sold to the exchange energy pool and how that energy is purchased.

Service schedule MSS-4 of the System Agreement sets forth the method for determining
the payment for unit power purchases between operating companies. By approving
service schedule MSS-4, the FERC has approved the methodology for pricing

inter-operating company unit power purchases.

The Entergy system is planned using multi-year, annual, seasonal, monthly, and next-day
horizons. Once the planning process has identified the most economical resources that
can be used to reliably meet the aggregate Entergy system demand, the next step is to
procure the fuel necessary to operate the generating units as planned and acquire

wholesale power from the market.

Once resources are procured to meet forecasted load, the Entergy system is operated

during the current day using all the resources available to meet the total Entergy system

demand.

After current-day operation, the System Agreement prescribes an accounting protocol to
bill the costs of operating the system to the individual operating companies. This
protocol is implemented via the intra-system bill to each operating company or a

monthly basis.
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241.

242,

243.

244.

245.

246.

246A.

2417.

248.

£TI purchased power from affiliated operating companies per the terms of service
schedule MSS-3 of the System Agreement. The payments made under Schedule MSS-3
to affiliated operating companies are reasonable and necessary, and the FERC has
approved the pricing formula and the obligation to purchase the energy. ETI pays the
same price per megawatt hour for energy under service schedule MSS-3 as does any
other operating company purchasing energy under service schedule MSS-3 during the

same hour.

The Spindletop facility is used primarily to ensure gas-supply reliability and guard
against gas-supply curtailments that can occur as 2 result of extreme weather or other

unusual events.

The Spindletop facility provides a secondary benefit of flexibility in gas supply. ET1can
back down gas-fired generation to take advantage of more economical wholesale power,
or use gas from storage to supplement gas-fired generation when load increases during

the day and thereby avoid more expensive intra-day gas purchases.

ETT’s customers received benefits from the Spindletop facility during the reconciliation

period through reliable gas supplies and ETT's monthly and daily storage activity.

ETI prudently managed the Spindletop facility to provide reliability and flexibility of gas

supply for the benefit of customers.

ETI proposed new loss factors, based on a December 2010 line-loss study, to be applied
for the purpose of allocating its costs to its wholesale customers and retail customer

classes.

ETI’s 2010 line-loss factors should be used to reconcile ETT's fuel costs. Therefore,
ETT’s fuel reconciliation over-recovery should be reduced by $3,981,271.

ETI’s proposed loss factors are reasonable and shall be implemented on a prospective

basis as a result of this final order.

ETI seeks a speciai-circumstances excepiion o recover $90,715 resulting from the
FERC’s reailocation of rough production equalization costs in FERC Order No. 720-A,

and to treat such costs as eligible fuel expense.
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249. Special circumstances exist and it is appropriate for ETI to_recover the rough production
cost equalization costs reallocated to ETI as a result of the FERC’s decision in Order
No. 720-A.

Other Issues
250. A deferred accounting of ETP’s Midwest Independent Transmission System Operator

(MISO) transition expenses is not necessary to carry out any requirement of PURA.
251. ETI should include $1.6 million in base rates for MISO transition expense.
252. Deleted.

253. Transmission Cost Recovery Factor baseline values should be set during the compliance
phase of this docket, after the Commission makes final rulings on the various contested

issues that may affect this calculation.

254. Distribution Cost Recovery Factor baseline values should be set during the compliance
phase of this docket, after the Commission makes final rulings on the various contested

issues that may affect this calculation.

255. The appropriate amount for ETI’s purchased-power capacity expense to be included in
base rates is $245,965,886.

256. The amount of ETI’s purchased-power capacity expense includes third-party contracts,
tegacy affiliate contracts, other affiliate contracts, and reserve equalization. Whether the
amounts for ail contracts should be included in the baseline for a purchased-capacity rider
that may be approved in Project No. 39246 is an issue that should be decided in that

project.

IT1. Conclusions of Law
1. ETI is a “public utility” as that term is defined in PURA § 11.004(1) and an “electric
utility” as that term is defined in PURA § 31.002(6).

2. The Commission exercises regulatory authority over ETI and jurisdiction over the subject
matter of this application pursuant to PURA §§ 14.001, 32.001, 32.101, 33.002, 33.051,
36.101-.111, and 36.203.
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10.

11.

12.

13,

SOAH has jurisdiction over matters related to the conduct of the hearing and the
preparation of a proposal for decision in this docket, pursuant to PURA § 14.053 and
TEX. Gov'T CODE ANN. § 2003.049,

This docket was processed in accordance with the requirements of PURA and the Texas
Administrative Procedure Act, Tex. Gov’t Code Ann. Chapter 2001.

ETI provided notice of its application in compliance with PURA § 36.103, P.U.C. PROC.
R. 22.51(a), and P.U.C. SUBST. R. 25.235(b)(1)-(3).

Pursuant to PURA § 33.001, each municipality in ETT’s service area that has not ceded
jurisdiction to the Commission has jurisdiction over the company’s application, which

seeks to change rates for distribution services within each municipality.

Pursuant to PURA § 33.051, the Commission has jurisdiction over an appeal from a

municipality’s rate proceeding.

ETI has the burden of proving that the rate change it is requesting is just and reasonable
pursuant to PURA § 36.006.

In compliance with PURA § 36.051, ETF's overall revenues approved in this proceeding
permit ETI a reasonable opportunity to earn a reasonable return on its invested capital
used and useful in providing service to the public in excess of its reasonable and

necessary operating expenses.

Consistent with PURA § 36.053, the rates approved in this proceeding are based on

original cost, less depreciation, of property used and useful to ETI in providing service.

The ADFIT adjustments approved in this proceeding are consistent with PURA § 36.059
and P.U.C. SUBST. R. 25.231{c)(2X(C)(i).

Including the cash working capital approved in this proceeding in ETI's rate base is
consistent with P.U.C. SUBST. R. 25.231(c)(2)(B)iiiXIV), which allows a reasonable

allowance for cash working capital to be included in rate base.

The ROE and overall rate of return authorized in this proceeding are consistent with the
requirements of PURA §§ 36.051 and 36.052.
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i4.

15.

16.

17.

18.

I9.

19A.

19B.

20.

The affiliate expenses approved in this proceeding and included in ETT's rates meet the
affiliate payment standards articulated in PURA §§ 36.051, 36.058, and Railroad
Commission of Texas v. Rio Grande Valley Gas Co., 683 S.W.2d 783 (Tex. App.—
Austin 1984, no writ).

‘The ADFIT adjustments approved in this proceeding are consistent with PURA § 36.059
and P.U.C. SUBST. R. 25.231(c)(2XC)(i).

Pursuant to P.U.C. SUBST. R. 25.231(b)}(1)}(F), the decommissioning expense approved in
this case is based on the most current information reasonably available regarding the cost
of decommissioning, the balance of funds in the decommissioning trust, anticipated
escalation rates, the anticipated return on the funds in the decommissioning trust, and

other relevant factors.

ETI has demonstrated that its eligible fuel expenses during the reconciliation period were
reasonable and necessary expenses incured to provide reliable electric service to retail
customers as required by P.U.C. SUBST. R. 25.236(d)}(1)(A). ETI has properly accounted
for the amount of fuel-related revenues collected pursuant to the fuel factor during the
reconciliation pericd as required by P.U.C. SUBST. R. 25.236(d)(1 X C).

ETI prudently managed the dispatch, operations, and maintenance of its fossil plants
during the reconciliation period.

The reconciliation period level operating and maintenance expenses for the Spindietop

facility are eligible fuel expenses pursuant to P.U.C. SUBST. R. 25.236(a).

Fuel factors under P.U.C. SUBST. R. 25.237(a)}(3) are temporary rates subject to revision

in a reconciliation proceeding.

P.U.C. SUBST. R. 25.236(d)2) defines the scope of a fuel reconciliation proceeding to
include any issue related to the reasonableness of a utility’s fuel expenses and whether
the utility has over- or under-recovered its reasonable fuel expenses. It is proper to use

the new line-loss study to calculate Entergy’s fuel reconciliation and over-recovery.

Special circumstances are warranted pursuant to P.U.C. SUBST. R. 25.236(a)(6) to
recover rough production equalization payments realiocated to ETI by the FERC.
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AR

ETF's rates, as approved in this proceeding, are just and reasonable in accordance with

PURA § 36.003.

IV. Ordering Paragraphs
Tn accordance with these findings of fact and conclusions of law, the Commission issues

the following orders:

1.

The proposal for decision prepared by the SOAH ALJs is adopted to the extent comnsistent
with this Order.

ETI's application is granted to the extent consistent with this Order.

ETI shali file in Tariff Control No. 40742 Compliance Tariff Pursuant to Final Order in
Docket No. 39896 (Application of Entergy Texas, Inc. for Authority to Change Rates,
Reconcile Fuel Costs, and Obtain Deferred Accounting Treatment) tariffs consistent with
this Order within 20 days of the date of this Order. No later than ten days after the date
of the tariff filings, Staff shall file its comments recommending approval, modification,
or rejection of the individual sheets of the tariff proposal. Responses to the Staff’s
recornmendation shall be filed no later than 15 days after the filing of the tariff. The
Commission shail by letter approve, modify, or reject each tariff sheet, effective the date
of the letter.

The tariff sheets shall be deemed approved and shall become effective on the expiration
of 20 days from the date of filing, in the absence of written notification of modification or
rejection by the Commission. If any sheets are modified or rejected, ETI shall file
proposed revisions of those sheets in accordance with the Commission’s letter within ten
days of the date of that letter, and the review procedure set out above shall apply to the

revised sheets.
Copies of all tariff-related filings shall be served on all parties of record.

ETI shall prepare and file as part of its next base rate case a study regarding the
feasibility of instituting LED-based rates and, if the study shows that such rates are
feasible, ETI should file proposals for LED-based lighting and traffic signal rates in that
case. If ETI has LED lighting customers taking service, the study shall include detailed
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information regarding differences in the cost of serving LED and non-LED lighting
customers. ETI shall provide the results of this study to Cities and interested parties as

soon as practicable, but no later than the filing of its next rate case.

7. All other motions, requests for entry of specific findings of fact and conclusions of law,

and any other requests for general or specific relief, if not expressly granted, are denied.

SIGNED AT AUSTIN, TEXAS the ‘Mday of September 2012.

PUBLIC UTILITY COMMISSION OF TEXAS

e

DONNA L: NELSON, CHAIRMAN

ROLANDO PABLOSNCOMMISSIONER

I respectfully dissent regarding the utility- and executive-management-class affiliate
transactions. To be consistent with Commission precedent in Docket No. 14965,% the indirect
costs of the management of Entergy’s ultimate parent should not be borne by Texas ratepayers.
Therefore, I would disallow the following: $173,867 for Project No. F3PCCPMO01 (Corporate
Performance Management); $372,919 for Project No. F3PCC31255 (Operations-Office of the
CEO); and $74,485 for Project No. F3PPCOO001 (Chief Operating Officer). T join the
Commission in all other respects for this Order.

KENNETH W. ANDEksoW

57 Application of Central Power and Light Company for Authority to Change Rates, Docket No. 14965,
Second Order on Rehearing (Oct. 16, 1997).

g\cadmiorders\finaR39000\39896£02.docx

000000043




BEFORE THE PUBLIC SERVICE COMMISSION
|

OF THE STATE OF DELAWARE l

i

IN THE MATTER OF THE APPLICATION
OF DELMARVA POWER & LIGHT
COMPANY FOR AN INCREASE IN
ELECTRIC BASE RATES AND
MISCELLANEOUS TARIFF CHANGES
(FILED March 22, 2013)

PSC DOCKET NO. 13-115

R A T

CERTIFICATE OF SERVICE
I hereby certify that on February 5, 2014, I caused the attached POST HEARING ‘

REPLY BRIEF OF DELMARVA POWER & LIGHT COMPANY to be served upon all

parties on the attached service list via electronic mail.

Tédd L. Goodman

Delmarva Power & Light Company
500 North Wakefield Drive

Mail Stop 92 DC 42

Newark, DE 19702

T: (302) 429-3786

E: todd.goodman(@pepcoholdings.com

February 5, 2014




SERVICE LIST

DP&L ELECTRIC BASE RATE CASE
PSC DOCKET No. 13-115

Mark Lawrence

Hearing Examiner

Delaware Public Service Commission
861 Silver Lake Boulevard, Suite 100
Dover, DE 19904

Tel: 302-736-7540

Fax: 302-739-4849

Email: mark.lawrence@state.de.us

James McC. Geddes, Esquire

Ashby & Geddes

500 Delaware Avenue, Suite 800

P.O.Box 1150

Wilmington, DE 19899

Tel:  302-654-1888

Fax:  302-654-2067

E-mail: jgeddes@ashby-geddes.com
Jjamesgeddes@mac.com

Amy Woodward

Public Utilities Analyst

Delaware Public Service Commission
861 Silver Lake Boulevard, Suite 100
Dover, DE 19904

Tel: 302-736-7566

Fax: 302-739-4849

Email: amy.woodward@state.de.us

Lisa Driggins

Public Utilities Analyst

Delaware Public Service Commission
861 Silver Lake Boulevard, Suite 100
Dover, DE 19904

Tel: 302-736-7550

Fax: 302-739-4849

Email: lisa.driggins@state.de.us

Patricia Gannon

Public Utilities Analyst

Delaware Public Service Commission
861 Silver Lake Boulevard, Suite 100
Dover, DE 19904

Tel; 302-736-7552

Fax; 302-739-4849

Email: patricia.gannon@state.de.us

As of 1/02/14

Robert I, Howatt

Executive Director

Delaware Public Service Commission
861 Siiver Lake Blvd, Suite 100
Dover, DE 19904

Tel: 302-736-7516

Fax: 302-739-4849

Email: robert.howatt@state.de.us

Janis Dillard

Deputy Director

Delaware Public Service Commission
861 Silver Lake Blvd, Suite 100
Dover, DE 19904

Tel: 302-736-7542

Fax: 302-739-4849

Email: janis.dillard@state.de.us

Julie "Jo" Donoghue, Esq.
Deputy Attorney General

- Delaware Department of Justice

820 North French Street, 6™ Floor
Wilmington, DE 19801

Tel: 302-577-8348

Email: jo.donoghue@state.de.us

Kathleen P. Makowski, Esq.

Deputy Attorney General

Public Service Commission

861 Silver Lake Blvd, Suite 100

Dover, DE 19901

Tel: 302-736-7510

Fax: 302-736-4349

Email: kathleen.makowski@state.de.us

Todd Goodman, Esq.

Associate General Counsel

Pepco Holdings, Inc. Legal Services
500 North Wakefield Drive

Mail Stop 92 DC 42

Newark, DE 19702

Tel: 302-420-3785

Fax: 302-429-3801

Email: todd.goodman@pepcoholdings.com



David Bonar

Public Advocate

Division of the Public Advocate
820 North French Street, 4th Floor
Wilmington, DE 19801

Tel: 302-577-5080

Fax: 302-577-3297

Email: david.bonar@state.de.us

Ruth Ann Price

Deputy Public Advocate

Division of the Public Advocate
820 North French Street, 4th Floor
Wilmington, DE 19801

Tel: 302-577-5014

Fax: 302-577-3297

Email: ruth.price@state.de.us

Regina Iorii, Esq.

Deputy Attorney General
Delaware Department of Justice
820 North French Street, 6™ Floor
Wilmington, DE 19801

Tel: 302-577-8159

Email: regina.iorii@state.de.us

Andrea B. Maucher

Division of the Public Advocate
John G. Townsend Building

401 Federal Street, Suite 3 (SOS)
Dover, DE 19901

Phone: (302) 857-4620

Fax: (302) 739-4111

Email: andrea.maucher@state.de.us

SERVICE LIST
DP&L ELECTRIC BASE RATE CASE
PSC DOCKET No. 13-115

As of 1/02/14

Pamela J. Scott, Esq.

Associate General Counsel

Pepco Holdings, Inc. Legal Services
500 North Wakefield Drive

Mail Stop 92 DC 42

Newark, DE 19702

Tel: 302-429-3143

Fax: 302-429-3801

Email: pjscott@pepcoholdings.com

Todd A. Coomes, Esq.
Richards, Layton & Finger, P.A.
One Rodney Square

920 North King Street
Wilmington, Delaware 19801
Tel: 302-651-7700

Fax: 302-651-7701

E-mail: Coomes@RLF.com

Jay C. Ziminsky

Finance Manger

Pepco Holdings, Inc.

P.O. Box 9239

Mailstop 7INC59

Newark, DE 19714-9239

Tel: 302-454-4626

Fax: 302-283-6090

E-mail: jay.ziminsky@pepcoholdings.com

Heather G. Hall

Delmarva Power & Light Company
Regulatory Affairs

P.0O. Box 9239

Mailstop 79NC59

Newark, DE 19714-9239

Tel: 302-454-4828

Fax: 302-454-4440

E-mail: heather.hall@pepcoholdings.com

Pamela Long

Delmarva Power & Light Company
Regulatory Affairs

P.O. Box 9239

Mailstop 79NC59

Newark, DE 19714-9239

Tel: 302-454-

Fax: 302-454-4440

E-mail: pamela.long@pepcoholdings.com




SERVICE LIST
DP&L ELECTRIC BASE RATE CASE
PSC DOCKET No. 13-115

As of 1/02/14
Intervenors: Consultants:
David T. Stevenson DPA:

Director, Center for Energy Competitiveness
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